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1 complaint allegation since May 29th regardless of the point 

2 that he resigned. The individual was also, at the time that he 

3 committed the act alleged in the complaint, was a Supervisor 

4 and Agent employed by Respondent; and the complaint allegation 

5 really is just a more specific pleading of the general coercive 

6 allegation in the charge document. 

7 JUDGE ESPOSITO: All right. I'm going to deny the motion 

8 to dismiss. The parties can make arguments with respect to 

9 whether the allegation was encompassed in the charge and any 

10 other arguments they want to make regarding the legal 

11 insufficiency of the allegation in post-hearing briefs, and 

12 I'll consider them. 

13 

14 

MR. BIANCO: Thank you, Your Honor. 

JUDGE ESPOSITO: Do the parties want to discuss the 

15 response to the subpoena on the record at this point? 

16 

17 

18 

MS. LEAF: Yes. 

JUDGE ESPOSITO: Okay. 

MS. LEAF: The General Counsel served Respondent with a 

19 subpoena duces tecum on September 15, 2015 -- with 14 

20 paragraphs of documents to be produced; and off - the - record this 

21 morning, Respondent and the General Counsel discussed 

22 production of the documents; and so I have been given two discs 

23 and a zip or flash drive, and I've been directed by Responding 

24 Counsel to var ious paragraphs and what's contained on the disc. 

25 They represented to me that there's no responsive 
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1 the break, and then - -

2 

3 

4 

5 

6 out 

7 

JUDGE ESPOSITO: Sure; okay. 

MS. LEAF: - - we'll advise. 

MR. MARTIN MILNER: Time? 

MS. LEAF: I just want to have the time so I can figure 

JUDGE ESPOSITO: How much time wou ld you like to take a 

8 look at what's on the disc? 

9 MS. LEAF: In light of the amount of documents, is an 

10 hour okay? 

JUDGE ESPOSITO: Yes. 

MS. LEAF: Okay. Thank you. 

12 

11 

12 

13 JUDGE ESPOSI TO: So why don't we go off the record for an 

14 hour. If you need additional time after that, let me know and 

15 then we can work out the timeframe. 

16 

17 

18 

19 

20 

21 

MS. LEAF: Okay; thank you. 

MR. MARTIN MILNER: That's fine, Your Honor. 

JUDGE ESPOS I TO : We'll be back a t quarter after eleven. 

Off the record. 

(Whereupon, a brief recess was taken.) 

JUDGE ESPOSITO: In an off-the - record discussion, the 

22 Respondent requested that a Sequestration Order be issued; and 

23 from t he discussion, it appears that General Counse l and 

24 Charging Party have no objection to that; is that correct? 

25 MS. LEAF: I don't object. 
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1 Counsel may, however, inform his or her own witnesses of 

2 the content of testimony given by any opposing party's witness 

3 to prepare to rebut that witness' testimony. 

4 It is the responsibility of Counsel to see that they and 

5 their witnesses comply with the Sequestration Order. 

6 Okay; and with that, we're off the record until one 

7 o'clock so that the General Counsel can continue their review 

8 of the documents produced this morning. 

9 Off the record. 

10 (Whereupon, at 11:30 a.m. a recess was taken, 

11 to reconvene at 1:15 a.m.) 

12 
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15 

A F T E R N O O N S E S S I O N 1 

2 

3 

4 

(Time noted: 1 :11 p.m.) 

JUDGE ESPOS I TO: Okay . On the record. 

Al l right. So now we will hear opening statements. Ms. 

5 Leaf, go ahead. 

6 MS. LEAF: Good afternoon, Your Honor. 

7 Counsel for the General Counsel contends that the 

8 probative evidence you'll hear throughout this hearing will 

9 prove that Respondent, Sparks Restaurant - - I'm going to stop 

10 here just one second on that. 

11 Is your representative Steve Cetta? 

12 

13 

14 

15 

16 

17 

MR. BORIS CETA: Yes. 

MS. LEAF: Okay. So I just -- in terms of sequestration, 

MR. MARTIN MILNER: We have the other witness with him. 

MS. LEAF: Okay. 

JUDGE ESPOSITO: Hold on. Before you continue, I heard a 

18 cellphone. Can everybody please turn them off completely so 

19 that they don't interfere with the recording. 

20 Go ahead. 

21 MS. LEAF: The General Counsel contends that the 

22 probative evidence you'll hear throughout this hearing will 

23 prove that Respondent , Sparks Restaurant, violated Section 

24 B(a)l and 3 of the Act as alleged in the Compla i nt. 

25 The GC a l leges that Respondent failed and refused to 

BURKE COURT REPORTING, LLC 
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1 recall eligible strikers as they can see existed on the card, 

2 even assuming that t hey were permanently replaced and that 

3 additionally , Respondent discharged the strikers. 

4 First, you will hear testimony that the Waiters and 

16 

5 Bartenders a t Sparks voted to be represented by UFCW Local 342 

6 in 2013. You wi ll hear that after more than a year of contract 

7 negotiations, the employees became frustrated with Sparks' 

8 refusal to agree to a contract. 

9 As a result, on December 5, 2014 36 Waiters and 

10 Bartenders decided to go on strike. They made an unconditional 

11 offer to return to work a few hours later, but as contract 

12 negotiations again did not proceed, they went on strike again 

13 on December 10, 2014. 

14 The employees were on strike until December 19, 2014 when 

15 they made, both verbal l y and writing, an unconditional offer to 

16 return to work. 

17 Sparks wi ll say that it rejected the employees' offer to 

18 return to work because it has allegedly hired replacement 

19 employees; but Sparks will be unable to show that it hired 

20 replacements for all 36 employees who went on strike. 

21 Moreover, rather than inform the strikers that they had 

22 apparently been permanently replaced and that Sparks would be 

23 putting their names on a preferential recall list as positions 

24 became available, per their Laidlaw Rights, Sparks instead 

25 discharged all 36 employees. 

BURKE COURT REPORTING, LLC 
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1 In particular, you will see documentary evidence that 

2 Sparks, through counsel, e-mailed the Union on December 22nd 

3 and rejected the employees' unconditional offer to return to 

4 work. It told the Un ion that it was rejecting the offer "Due 

5 to serious misconduct and unprotected activity by the striking 

6 employees." 

7 Sparks will say it was building -- its building was 

8 vandalized and that some other incidents occurred, but it will 

9 not be able to meet its burden of showing any particularized 

10 evidence that any striker, let alone all 36, engaged in this 

11 misconduct which formed the basis for Sparks' decision to 

12 reject their offer to return to work. 

13 You will also learn that at the time the employees 

14 offered to return to work on December 19th, Sparks had not 

17 

15 replaced all the strikers and that positions were available for 

16 the former striker to return to work. 

17 Moreover, you will learn that after December 19th, a 

18 number of alleged permanent replacement employees left Sparks, 

19 but Sparks did not offer these now vacant positions to any of 

20 the former strikers. 

21 Sparks will argue that it could operate with fewer 

22 employees than it had at the time of the strike or that 

23 business was slow, and so it had no need to recal l the former 

24 strikers. 

25 However, the documentary evidence will prove t hat Sparks' 

BURKE COURT REPORTING, LLC 
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1 business defense is projectual. The documentary evidence will 

2 show that Sparks had nearly 48 Waiters and Bartenders on staff 

3 immediate l y preceding the strike. And immediately afterwards, 

4 the numbers dropped to 38, then 35, then 34, 33 and below. 

5 You will learn that at no point in the last five years 

6 has Sparks ever operated with a skeleton crew of Waiters and 

7 Bartenders, no matter what their sales numbers were at the 

8 time. 

9 After you hear this evidence, you will be convinced that 

10 the onl y reason Sparks did not recall the former strikers as 

11 positions became available was to punish them for engaging in 

12 protective Section 7 conduct as going on strike. 

13 The General Counsel is seeking a Maycole Remedy for the 

18 

14 former strikers including reinstatement, back pay, interest and 

15 a notice posting. The General Counsel is also seeking a remedy 

16 for the discharged strikers of reinstatement and back pay from 

17 the date of their discharge regardless of whether permanent 

18 replacements had already been hired at the time. 

19 Thank you, Your Honor. 

20 

21 

JUDGE ESPOSITO: Okay. Mr . Milner . 

MR . MARTIN MILNER: I'm not going to make any opening 

22 remarks at this time. We join in with the General Counsel's 

23 position. 

24 

25 

JUDGE ESPOSITO: Okay. Mr. Bianco . 

MR. BIANCO: Your Honor, I'd like to reserve my opening, 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
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1 but at this point, I'd like to move to dismiss the discharge 

2 allegation. I mean we talked earlier this morning about our 

3 problems with Paragraph Six where in that there was actually a 

4 charge filed, and they said that there was intimidation and 

5 coercion; and then in the complaint it shows up as 

6 solicitation. 

19 

7 Here there was never even an Unfair Labor Practice charge 

8 alleging discharge. There's a complaint that says, "On 

9 December 22nd there was a discharge. " In my mind, that' s the 

10 only evidence, December 22nd; so anything first of all, it 

11 should be dismissed. There was no complaint -- no charge ever 

12 filed. 

13 In the event, however, that it's not dismissed, anything 

14 after that should be not allowed to be introduced. It is 

15 totally irrelevant. The complaint says December 22nd there was 

16 a discharge. By the letter -- by the e-mail -- the e - mail 

17 date. It doesn't say that conduct after that amounts to a 

18 discharge. 

19 JUDGE ESPOSITO: You mean in terms of the alleged refusal 

20 to recall strikers as vacancies became available? 

21 

22 

23 

MR. BIANCO: No; they say that there's an actual 

discharge. If you have a preferential hiring with the new 

recall -- and we think we can show we did that's one thing; 

24 but to say that by not filling -- somehow by not hiring more 

25 people, that's a discharge -- it sounds like they're talking 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
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20 

1 about a - - not an actual discharge but a constructive discharge 

2 which was never alleged. 

3 JUDGE ESPOSITO: Okay. My understanding was that the 

4 General Counsel's contending that there was a discharge on 

5 December 22nd. Is that correct? 

6 MS. LEAF: That's correct. 

7 MR. BIANCO: Right. And so, in terms - - but in terms of 

8 trying to prove a discharge, she's trying to prove that by not 

9 hiring people back, that's a discharge. 

10 

11 

12 

13 

14 

MS. LEAF: I don't believe that that t hat's my position. 

MR. BIANCO: I'm trying to understand the position. 

JUDGE ESPOSITO: Okay. That's --

MS. LEAF: I mean this is to be litigated. 

JUDGE ESPOSITO: That's I mean that's not what I heard 

15 in terms of Ms. Leaf's opening statement. 

16 MR. BIANCO: Your Honor, there's two theories in the 

17 complaint: Failure to rehire and a discharge; and the remedy 

18 they're seeking is a discharge remedy, right? A discharge 

19 remedy -- back pay back to the 22nd, when the discharge took 

20 place. That's completely different from the remedy that would 

21 apply if they failed to hire. That would be -- they would go 

22 back to when they would have been hired. 

23 MS. LEAF: There's two theories - - two alternate 

24 theories i n the complaint, and so the remedy being sought is, 

25 you know, either/or as it would for any --

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
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1 that e-mail acts as a discharge. 

2 If they're going to try and use that evidence that's 

3 related to failure to rehire to support a discharge, we would 

4 object to that. 

5 JUDGE ESPOSITO: I mean, as I understand it, there's a 

6 theory that they were discharged on December 22nd; and there's 

7 also a theory that as vacancies became available, the Employer 

8 failed to recall the strikers in the manner that they should 

9 have been recalled within the context of Laidlaw cases 

10 interpreting Laidlaw. 

11 MR. BIANCO: Right; but they're only looking for one 

12 remedy. They're looking for the discharge remedy . 

13 MS. LEAF: That's not true, Your Honor. We're looking 

14 for both remedies. You know if you - - will see in the 

15 pleadings documents, GC - 1, we have our request for a Maycole 

16 Remedy in the first original complaint; and the amendment to 

17 the complaint dated September 18th, we seek the additional 

18 discharge remedy. 

19 MR. BIANCO: Your Honor, I would just ask you to take 

22 

20 notice of the fact that there is no charge alleging discharge. 

21 There is no Unfair Labor Practice charge in the official record 

22 alleging discharge. 

23 MS. LEAF: Your Honor, if I may, we're not proceeding to 

24 hearing on charges. We're proceeding to a hearing on a 

25 complaint; and if the Respondent's arguing that they don't have 

BURKE COURT REPORTING , LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
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1 I do j ust want to say that I received documents pursuant 

2 to subpoena this morning, and I have done the best to look 

3 through them as quickly as possible; but it's weekly payroll 

4 for five years and not just payroll , but various other 

5 documents supporting employee hours and information regarding 

24 

6 when employees worked; and so I 'm getting everything ready, but 

7 I just want to reserve my right to raise any issues if I don't 

8 see something that was p r oduced by Respondent. 

9 

10 

JUDGE ESPOS ITO: Okay. Sure . 

MR. MARTIN MILNER: I'm sorry; just before -- not to 

11 interrupt, but I just wanted to clarify - - you're going to call 

12 a witness now? 

13 

14 

15 

16 

MS. LEAF : I am; I'm 

MR. MARTIN MILNER: I just wanted, you know, go back to 

MS. LEAF: I'm trying to decide what to do because I'm 

17 waiting on copies of things t ha t we just received today that 

18 I'm to use with the witness, and 

19 

20 

JUDGE ESPOSITO: How long will that take; do you know? 

MS. LEAF: I think -- I don't know -- I think -- I'm 

21 trying to decide if I can go out of order with my witnesses and 

22 then maybe -- so I don't hold anything up 

23 JUDGE ESPOSITO : Or is there a way that -- let's go off 

24 the record . 

25 (Whereupon, a brief recess was taken.) 

BURKE COURT REPORTING, LLC 
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69 

A No; I don't know. 1 

2 Q Okay. So you're just going based on what you remember - -

3 what you feel? 

4 

5 

A 

Q 

I'm going about where - -

You're you're contention that there's not much of a 

6 drop-off? 

7 

8 

A I didn't say that there's not -- when I was there, there 

wasn't much of a drop - off. I don't know what goes on now. I 

9 worked there fo r eight years. The same Waiters that worked in 

10 December, they wor ked in January; they worked in August. 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Some took vacation. Some went away. Some stayed. 

But when you say --

There's t his -- was busier in December; yes. 

Okay. 

But i t's not l ike dead in January . There was plenty of 

16 business. 

17 

18 

Q 

A 

I'm sorry? 

It was not l ike it was dead in January . There was still 

19 plenty of business. 

20 Q I'm not saying it was dead, but there was a marked 

21 dec l ine; correc t ? 

22 

23 

24 

A Compared to December, yes. 

MS. LEAF: I just want to object to this line of 

question i ng. I don't understand what's being asked. If he 

25 asked him when the sa l es dropped off - - is he ask i ng him in his 
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1 were. Is that what you were thinking I was talking about? 

2 A Yes. 

3 Q Okay. And I think we're both talking about the same 

4 thing. 

5 Would a Waiter who didn't work get tips that night -- be 

6 listed on the tip sheet? 

7 

8 

A 

Q 

No. 

Okay. So would a Waiter who worked and should get tips 

9 not be on that tip sheet? 

10 

11 

MS. LEAF: Objection; speculation. 

MR. BIANCO: Well, you -- he said he - - the Waiters 

12 prepared it. 

13 JUDGE ESPOSITO: Can somebody show him and me one of 

14 these tip sheets? 

15 MS. LEAF: I mean I have them - - I'm not marking them as 

16 exhibits. If they want to mark them as exhibits, then they 

73 

1 7 shou l d do that; but I don't - - you know, I have bunch of random 

18 documents I have not introduced. 

19 This witness is not the appropriate person to introduce 

20 them t hrough. 

21 

22 sheet. 

23 

24 

25 

MR . BIANCO: Do we have any? One second, we'l l get a tip 

JUDGE ESPOSITO: Let's go off the record for a minute. 

(Whereupon, a brief recess was taken . ) 

J UDGE ESPOSITO: Al l right. Let's go back on the record. 
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1 it's only the statement that's alleged that is going to be 

2 subject of the case, not a previous one. 

3 

4 

MS. LEAF: No; of course, this is outside l0(b) period. 

It's just being offered for - - again for, you know, 

5 corroboration. 

6 

7 

MR. MARTIN MILNER: I think it would go to corroborate 

his anti-union animus. It's just another statement to, in 

111 

8 fact, corroborating and substantiating the fact that he engaged 

9 in such conduct. 

1 0 JUDGE ESPOSITO: I mean -- I don't know if that is 

11 anti-union animus an issue in the case? The case has to do 

12 with violation of Laidlaw Rights. 

13 MS. LEAF: Well, I would argue that anti - union animus 

14 might become an animus case in that if the Respondent has the 

15 burden of proof of showing that it had a legitimate business 

16 justification for not bringing the strikers back, as alleged in 

17 the complaint, the burden shifts back to me to prove that they 

18 would have brought them back had it not - - that their defensive 

19 protection that they would not have brought them back had it 

20 not been for anti-union animus. 

21 JUDGE ESPOSITO: I don't - - is that al l eged in the 

22 complaint? 

23 

24 

MS. LEAF: Well, it's just the burden of proof. 

JUDGE ESPOSITO: I know -- I understand that's the burden 

25 of proof in terms of whether or not they had a legitimate 
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145 

1 meeting at the Federal Mediation and Conciliation Service on 

2 March 20, 2015, become relevant to the complaint's allegations 

3 or the defenses of Sparks, we can revisit this ruling at that 

4 time. 

5 Paragraphs 3, 4, and 5 of the subpoena seek documents 

6 pertaining to the employment of the striking employees with 

7 Sparks. They seek correspondence between the Union and t he 

8 bargaining unit members, third parties, and all other documents 

9 pertaining to the employment status of the bargaining unit 

10 members. 

11 The complaint alleges that the employees were discharged 

12 on December 22 , 2014, and that, in the alternative, Sparks 

13 refused to reinstate them as openings became available. The 

14 allegations in the complaint involve the conduct of Sparks, not 

15 of the Union or the employees. 

16 The law is clear that the test for whether a discharge has 

17 occurred is whether the employer's statements would reasonably 

18 lead the employees to believe they had been discharged. The 

19 Board has articulated this standard in Tri - State Building 

20 Supply, 362 NLRB 85, at Page 5, and Grosvenor Resort, 336 NLRB 

21 613, at Pages 617 to 618. The Board in these cases has focused 

22 on the wri tten and oral statements of employer representatives 

23 and not on the subjective responses of the employees in 

24 question. For example, the Tri- State case, at Page 4 to 5, 

25 discusses oral statements of employer representatives and a 
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157 

A Yes . 1 

2 Q You say you were present that day. Can you please tell us 

3 what happened on December 19th? 

4 A We decided to give unconditional offer to return to work. 

5 And we proceeded, me, alongside with my union represent atives, 

6 Steve, Boris and John , I forget his last name, the two union 

7 representatives. 

8 

9 

10 

Q El vi, will you speak up a little? 

MR. BIANCO: Can you speak up, please? 

THE WITNESS: Oh. Well, me and two union representatives 

11 decided to go in and give an offer of return to work. Upon 

12 entering Sparks, we were stopped in the vestibule, by the 

13 second door, by the security. 

14 BY MS. LEAF: 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

A 

Approximately, what time of day was it on December 19th? 

Between 3:30, 4:30 . 

In the afternoon? 

Yes. 

What happened when security stopped you? 

We told him we - - well, Steve -- we explained who we were, 

21 I was a worker there and that they were representing the 

22 workers, and they wanted to talk to management and ownership 

23 about an uncond i tional offer to return to work. 

24 

25 

Q 

A 

What happened next? 

The security said hold on and they went to convey the 
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1 message to Walter. 

2 MR. BIANCO: Objection. He can't say what security did. 

3 He can't look into security's mind, what they intended to do, 

4 what they did. 

5 

6 

JUDGE ESPOSITO: I 1 m sorry. What was the testimony? 

MS. LEAF: He's testifying to what he saw the security 

7 guards do. 

158 

8 MR. BIANCO: No. He testified as to what they intended to 

9 do. They went to deliver a message. They may have been going 

10 to the bathroom. 

11 

12 

13 

14 

MS. LEAF: May I ask my question? 

JUDGE ESPOSITO: Okay. 

MS. LEAF: Elvi, what did you see the security -

JUDGE ESPOSITO : No. I mean I understand, okay, I 

15 understand your objection. 

16 THE WITNESS: The security told me that they were going to 

17 convey the message. 

18 

19 

20 

MR. BIANCO: Objection to hearsay. 

MS. LEAF: Can I continue? 

JUDGE ESPOSITO: Hold on. The security guard, did you 

21 hear him say that? 

22 THE WITNESS: Yes. He told me that he's going to go 

23 convey the message. They don't want you inside; wait, I'll 

24 convey the message. 

25 JUDGE ESPOSITO: So t hat 's what he said. 
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1 BY MS . LEAF : 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

So what did you see the security guard do? 

Walk up to Walter. 

Where was Walter standing? 

Approximately five feet. 

Could you hear them speak to each other? 

No. 

What happened next? 

Walter was on the phone at the same time. The gentleman 

10 came back and said they don't want you guys in here. 

11 

12 

13 

14 

Q 

A 

Q 

A 

The gentleman being? 

Security. One of the security guards. 

And what happened next? 

We told them that we're just trying to get an 

15 unconditional offer to return to work. And he said, I know, 

16 but they don't want you in here. 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

So what did you do next? 

We left. 

Did you return to work at Sparks after December 19th? 

No. 

To date, have you returned to work at Sparks? 

No. 

To your knowledge, have any of the former strikers 

24 returned to work at Sparks? 

25 A No, except for recently I hear of one gentleman, very 
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171 

1 He ' s going to have him read -- it's like doubl e hearsay now. 

2 He hasn't asked him a question. And now he's going to have him 

3 read something that he said that somebody else, not the 

4 empl oyer, said to him. 

5 

6 way 

7 

8 read. 

MS. LEAF: If he reads the next sentence, t hat's the 

JUDGE ESPOSITO: We ll, I don't know what he's going to 

I haven't heard i t , yet. So Mr. Bianco, why don't you 

9 just continue. 

10 

11 

12 

13 

14 

15 

MR. BIANCO: All right. The representative 

MS. LEAF: Objection. This is hearsay. 

JUDGE ESPOSITO: Okay. What is it off --

MR. BIANCO : He's testifying what he heard . 

MS. LEAF: From a representative at Fidelity. 

MR. BIANCO: I 'm just offering for the proof that he's 

16 testifying that h e heard th i s. 

17 MS. LEAF: He's offering it for the truth of t he matter, 

18 Your Honor. 

19 

20 

21 

22 

23 

24 

him. 

MR . BIANCO: I 'm not . I n eed to know that it was said to 

I ' ll connect i t later on . 

JUDGE ESPOSITO: Okay, go ahead, Mr. Bianco. 

MS. LEAF : I just want to note my hearsay objection. 

JUDGE ESPOS I TO: Sure. 

MR. BIANCO: 11 The representative told me t ha t we sti ll 

25 worked at Sparks and Sparks has to tell Fidelity we do not work 
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1 there anymore in order for us to access the money. 11 

2 BY MR. BIANCO: 

3 

4 

Q 

A 

Now that's accurate, that's what you said, right? 

They were confused on the situation and were not exactly 

5 clear, but they told me something to that relevance. 

6 MR. BIANCO: Motion to strike as non - responsive. I just 

7 want to ask about this first. 

172 

8 JUDGE ESPOSITO: But he said they told you something, they 

9 told you 

10 THE WITNESS: They told me because based on the, I guess a 

11 kind of file, they assumed that this is the reason why, they 

12 assumed that based on the activity or whatever they signed. 

13 BY MR. BIANCO: 

14 Q But that's not what you said here in the affidavit. 

15 That's not what you said in the affidavit. 

16 A That's wha t I said. They said that technically I'm still 

17 employed based on your account standing, but they weren't sure 

18 why. They were very unhelpful. 

19 

20 

MR. BIANCO: I have nothing further. 

JUDGE ESPOSITO: Okay. Any redirect based on Mr. Bianco's 

21 cross - examination? 

MS. LEAF: I just have a question to clarify. 22 

23 JUDGE ESPOSITO: Sure. 

24 REDIRECT EXAMINATION 

2 5 BY MS . LEAF : 
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174 

1 JUDGE ESPOSITO: Please state and spell your name for the 

2 record. 

3 THE WITNESS: Louis, L-O - U- I-S, Loiacono, L- O, Capital 

4 I - A-C-O-N-O. 

5 JUDGE ESPOSITO: Mr. Loiacono, could you raise your right 

6 hand, please? 

7 (Whereupon, 

8 LOUIS LoIACONO, 

9 was called as a witness by and on behalf of the General Counsel 

10 and, after having been duly sworn, was examined and testified 

11 as follows:) 

12 JUDGE ESPOSITO: Thank you, sir. Go ahead, Ms. Leaf. 

13 DIRECT EXAMINATION 

14 BY MS. LEAF: 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

Q 

Who do you work for? 

UFCW Local 342. 

What is your job title? 

Executive director. I'm director of contracts. 

How long have you been in this position? 

Director of contract, for over a year. 

What if any has been your involvement with Sparks 

22 Restaurant? 

23 A From the organizing campaign up to negotiating a 

24 collective bargaining agreement. 

25 Q Do you recall the date of the Union's certification? 
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1 

2 

A 

Q 

175 

July 11, 2013. 

Since in or around that time, approximately how many 

3 bargaining sessions have there been? 

4 

5 

6 

7 

8 

A 

Q 

A 

Q 

A 

Eight or more. 

How many have you attended? 

I attended all but one. 

Do you know which one you did not attend? 

I was not present at the, I be l ieve, March 20th bargaining 

9 session. 

10 

11 

12 

13 

Q 

A 

Q 

A 

Of which year? 

2015. 

What did you discuss at these bargaining sessions? 

Grievance and arbitration procedure, paid time off, union 

14 visitation, preferential scheduling, welfare. 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

What were you negotiating for? 

Improvements in working conditions. 

Was there a contract in p l ace at the time? 

No. 

Turning your attention to January 8th of 2014, was there a 

20 bargaining session that day? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Yes, there was. 

Did you attend? 

Yes, I did. 

Who was present at the session for the Union? 

Myself, Mary Ann Kelly, Carolina Martinez, Val, and Chris 
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1 

2 

3 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

A 

Q 

And he testified about his 40l(k). 

Yes. 

If I recall, he wanted to take money out of the 40l(k) . 

I believe that's what he said. 

And he was not able to do that, isn't that right? 

I believe so . 

In fact, you became aware that that was a problem for a 

8 b~nch of Sparks' strikers, correct? 

9 

10 

A 

Q 

Yes . 

In fact, in January 20th negotiations, you raised that 

11 question, didn I t you? 

12 

13 

A 

Q 

I did. 

I 1 m going·to show you, the pages aren't numbered, but on 

14 the January 20th negotiations, on the second page which is 

15 double sided, the reverse of the first page, LL, is that you? 

A Yes, it is. 

205 

1 6 

17 

18 

Q According to this, you told the people from Sparks that -

MS. LEAF: Objection. He's about to read hearsay . 

19 BY MR. BIANCO: 

20 

21 

Q Well, you said this, didn 1 t you? 

JUDGE ESPOSITO: Why don't you ask it in a different form? 

22 BY MR. BIANCO: 

23 

24 

25 

Q Well, employees 

Zimmerman and Regina 

strike that. Did you tell Marc 

you know them, don't you? 

A Oh , yeah. 
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1 Q And they were in all the negotiation sessions with you, 

2 with Sparks? 

3 

4 

A 

Q 

Yes. 

When the question of the 40l(k) came up and the problems 

206 

5 that the members were having getting their money, you told Marc 

6 and Regina what you understood the problem to be, correct? 

7 

8 

9 

10 

MS. LEAF: Objection. I'm not sure I understand. 

MR. BIANCO: Well, the witness has to understand. 

JUDGE ESPOSITO: I'll overrule. Go ahead. 

THE WITNESS: I didn't understand what the problem was. 

11 BY MR. BIANCO: 

12 Q Did the employees tell you what they had been told by the 

13 401(k) administrator --

14 

15 

MS. LEAF: Objection, double hearsay. 

JUDGE ESPOSITO: No, I'll allow it in terms of just the 

16 sequence of events which led to statements, apparently, during 

1 7 the negotiations. 

18 BY MR. BIANCO: 

19 Q Didn't you convey to Marc and Regina what you thought the 

20 problem was, what the empl oyees had told you the problem was? 

21 A I inquired in regards to the l ocked out members trying to 

22 retrieve their money from their 40l(k) plan. 

23 Q Right. And you said that they can't make a withdrawal 

24 until they sign a paper saying they no longer work for Sparks. 

25 MS. LEAF: Objection, hearsay. 
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1 BY MR. BIANCO: 

2 

3 

4 

Q 

A 

Didn't you say that? 

That's what I was told . 

JUDGE ESPOSITO: I'll overrule . 

5 BY MR. BIANCO: 

207 

6 Q That's what you were told. Okay. The employees told you 

7 that. 

8 A 

9 Q 

10 A 

11 Q 

Correct. 

And that's what you conveyed to Marc and Regina. 

Correct. 

All these sessions -- I'm sorry, strike that. At that 

12 session, January 20th of 2015, two of the people have 

13 testified, I think, Val and Chris, they were on the negotiating 

14 committee. 

15 

16 

A 

Q 

They are. 

And when you talked about the 40l(k), they were there, 

1 7 weren' t they? 

18 

19 

A 

Q 

Yes, they were. 

Just give me an idea. Do you remember where that was 

20 held, where the negotiation session on January 20th was held? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

I believe it was in our Mineola office. 

You all sat around the table? How did that work? 

Sat across from each other. 

Across from each other. Chris and Val were next to you? 

To my right . 
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Who is that? 

Lou Sollicito. 

222 

1 

2 

3 

Q 

A 

Q So he read the summary plan description and to l d them what 

4 the probl em was? 

5 MS. LEAF: Objection. Does he know? Do we have a 

6 foundation for any questions asked? 

7 JUDGE ESPOSITO: I'm assuming that he'll answer based upon 

8 what he knows . 

9 THE WITNESS: I have no idea. 

10 BY MR. BIANCO: 

1 1 Q Oh, the information request, sorry to go back there, you 

1 2 say you didn't go to the office and look at the documents, 

13 right? 

14 

15 

16 

A 

Q 

Correct. 

No one else from the union went their either, right? 

MS. LEAF: Your Honor, I'm objecting to this line of 

17 questioning as it has -- if it doesn't have to do now with the 

18 summary plan descriptions, what exactly are we talking about, 

19 because it's not an info request case. 

20 JUDGE ESPOSITO: I'll overrule. Go ahead, sir. 

21 BY MR. BIANCO: 

22 Q No one told you they went? No one from the union told you 

23 they went to look at documents, right? 

24 

25 

A 

Q 

Correct. 

Lockers. On January 8th, you pulled Marc aside and you 
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1 said I want to ta lk to you about the employee' lockers, 

2 correct? 

A Yes . 

223 

3 

4 Q And he told you that they were still there, they were not 

5 touched, correct? 

6 

7 

A 

Q 

Yes. 

And if the employees wanted anything, just tell him and 

8 they would arrange for them to be able to get them, right? 

9 

10 

A 

Q 

Yes. 

And he said they were still there because they' re still 

11 active employees, right? Didn't he say that? 

12 

13 

14 

A I don't recall. 

MR. BIANCO: Just one minute, Your Honor. 

JUDGE ESPOSITO: Sure. 

15 (Pause.) 

16 BY MR. BIANCO: 

17 

18 

19 

Q 

A 

Q 

This was not your first strike, correct? 

While bargaining a contract. 

This was not the first time you had people, employees you 

20 represented go out on a strike, isn't that true? 

21 

22 

23 

24 

A 

Q 

A 

Q 

I don't understand the question. 

How long have you been with Local 342? 

Over 16 years. 

And right now you're vice president or executive, I 

25 apologize. 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

Executive vice president. 

In charge of contracts. 

In charge of contracts. 

Did you start off as a business agent? 

Organizer. 

Organizer. And so in those 16 years, have you ever been 

224 

7 working with - - have you ever represented - - has the union ever 

8 represented a group of employees who went out on strike? 

9 

10 

A 

Q 

Yes. 

Have you, personally, ever been involved with a group of 

11 employees who went out on a strike? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Yes. 

So this was not your first strike. 

No. 

Okay. And so I assume that when employees go on strike 

16 for the union or with the union, you tell them what they can 

17 expect, correct? 

18 

19 

A 

Q 

To a certain extent. 

I bet one of the first things they ask about is can I get 

20 unemployment, correct? 

21 

22 

A 

Q 

Correct. 

And you tell them, well, in New York State, you can't get 

23 it right ~way if you're on strike. 

24 

25 

A 

Q 

Correct. 

But you do tell them if you get discharged, you can file 
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1 for unemployment, correct? 

2 

3 

MR. M. MILNER: Objection. Is that a question? 

MS. LEAF: Ob j ection. We need a foundation for these 

4 questions . Did he ask this, did he not --

225 

5 JUDGE ESPOSITO : I 'm sorry. The question was do you tell 

6 them if you are discharged, you can get unemployment? 

7 

8 

9 

10 

MR. BIANCO: Yes. 

JUDGE ESPOSITO: Okay. 

MR. BIANCO: Did you tel l them that? 

JUDGE ESPOS ITO: I'm overruling the objection. You can 

11 answer. 

12 THE WITNESS: I don't recall ever telling anyone that. 

13 BY MR. BIANCO: 

14 Q Now when employees are discharged or terminated and you 

15 represent those employees, you'll do something, correct? 

16 You' 11 take action . 

17 

18 

19 

20 

A 

Q 

A 

Q 

I would imagine so. 

If you had a contract, you fi le a grievance. 

Yes. 

If you didn' t have a contract, like here where you're 

21 negotiating, you file an unfair labor practice charge, wouldn't 

22 you? 

23 

24 

A 

Q 

Yes. 

You haven't filed an unfair labor practice charge saying 

25 discharge, correct? 
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1 MR. M. MILNER: Objection to the form of the question. 

2 he asking if Lou Loiacono personally f iled it? Is he asking 

3 those are the words? Is he asking if the Union filed it? 

4 JUDGE ESPOSITO: To the best of your knowledge, sir, did 

5 the Union ever file an unfair labor practice charge alleging 

6 that the employees were discharged? 

7 THE WITNESS: Not to my knowledge. 

8 BY MR. BIANCO : 

9 Q I 'm looking at t he negotiation notes. Not once do I see 

10 you asking if they were terminated. That's true, right? You 

11 never asked if they were terminated. 

In my mind, they were locked out. 

226 

Is 

12 

13 

A 

Q At some point, you did learn that the employer was taking 

14 the position that they were permanent employees, correct? 

15 A 

16 Q 

17 A 

18 Q 

19 A 

That 1 s correct . 

When was that , do you recall? 

It was May of 2015, here in this room. 

What happened? 

We were called for a conference and that the Board was 

20 handling the case. 

21 Q And you were also told that the employer was taking the 

22 position that they had a preferential hiring list? 

23 

24 

25 

A 

Q 

A 

I wasn't aware at that time that that was happening. 

You did l earn about that, though, correct? 

Eventually, yes. 
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1 

2 

A 

Q 

232 

Yes. 

And I want to turn your attention to General Counsel's 

3 Exhibit 1 and Letter E. E, yeah, there you go. Take a look at 

4 that and then as well as the attachment. 

5 (Pause.) 

6 BY MS . LEAF : 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

This charge, it was filed on January 22, 2015, correct? 

Yes. 

Whose signature is at the bottom of the charge? 

Martin Milner. 

Who is Martin Milner? 

He's our staff attorney. 

Are you an attorney, Lou? 

Absolutely not. 

And so the Union did file a charge at the NLRB? 

Yes. 

After January 8th, correct? 

Yes. 

And the charge references locked out employees. Who does 

20 that refer to? 

21 

22 

23 

24 

A 

Q 

A 

Q 

The members of Sparks. 

The ones on strike? 

Who went on strike, yes. 

You also testified on cross-examination that you learned 

25 at some point that Sparks has replaced employees, isn't that 
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233 

1 right? 

2 MR. BIANCO: I'm sorry, can you say that again? 

3 BY MS . LEAF : 

4 Q You testified on cross-examination you learned in May that 

s Sparks had replaced the strikers? 

6 

7 

A 

Q 

Yes. 

The former strikers. You said you were here. Why were 

8 you here? 

9 

1 0 

11 

A 

Q 

A 

There was a conference here. 

Do you recall who was here? 

Marc Zimmerman. I believe Regina was present. Marty 

12 Milner. You were present, myself, and Steven Boris. 

13 

14 

1S 

Q 

A 

Okay. Do you recall why we were meeting? 

It was in regards to 

MR. BIANCO: Objection. He may have an understanding of 

16 why they were meeting. Why the Board wanted them to meet, he 

17 is not competent to say. 

18 JUDGE ESPOSITO: What was your understanding why the 

19 parties were meeting that day? 

20 THE WITNESS: That the Board was putting on a case against 

21 the employer for the locked out workers. 

2 2 BY MS . LEAF : 

23 

24 

25 

Q 

A 

Q 

During this meeting, did Sparks produce any documents? 

No. 

Did they produce any documents about replaced strikers? 
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1 Q Just tell me how you had this collected. Did you do it, 

2 yourself? 

3 

4 

A 

Q 

I don ' t understand your question. 

In other words, you had to pull t his chain, this e -mail 

5 chain togethe r and print it out? 

6 

7 

8 

A 

Q 

A 

I didn' t pull anything together. 

How did you get them? How did you get this chain? 

First of all, I'm not like a digital expert , so 

9 sometimes - -

Q 

A 

Neither am I. 

-- your terminology, I'm not trying t o be, you know -

I know. 

241 

10 

11 

12 

13 

Q 

A -- uncooperative. So what I do when I retrieve an e -mail 

14 is I find the e-mail and I just print it out. 

15 

16 

Q 

A 

And you did that with this? 

Thi s, no, I didn't print anything out. I forwarded it 

1 7 over to our counsel. 

18 

19 

MR. BIANCO: I have no objection. 

JUDGE ESPOSITO: Generar Counsel Exhibit 9 is admitted. 

20 (General Counse l 's GC - 9 received.) 

21 CONTINUED DI RECT EXAMINATION 

2 2 BY MS . LEAF : 

23 Q Ms. O' Leary, after you had this e - mail exchange with Mr. 

24 Zimmerman, General Counsel's Exhibit 9, did you do anything in 

25 response? 
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242 

1 A No. This was the end of this chain and I had no more 

2 contact about this specific thing, at this time. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MS. LEAF: All right, I don't have any further questions. 

JUDGE ESPOSITO: Cross - examination? 

MR. BIANCO: One second, Your Honor. 

(Pause.} 

MR. BIANCO: Did she give a statement? 

MS. LEAF: No. 

(Pause off the record from 12:35 p.rn. to 12:41 p.m.) 

JUDGE ESPOSITO: Let's go back on the record. 

MR. BIANCO: Ms. O'Leary, I have no questions. 

JUDGE ESPOSITO: All right. 

THE WITNESS: I'm done? 

JUDGE ESPOSITO: Yes, you can leave. Thank you very much 

15 and you can be excused. 

16 (Witness excused.) 

17 

18 

19 

20 

21 

JUDGE ESPOSITO: Let's go off the record. 

(Discussion off the record from 12:42 p.m. to 12:42 p.m.) 

JUDGE ESPOSITO: We're off the record until two o'clock. 

(Whereupon, at 12:42 p.m., a recess was taken.) 
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1 

2 

3 

Q Oh, I don't know. 

MR. BIANCO: Do you have a tip sheet? 

MS. LEAF: Is that the document you put in as 

4 Respondent's 1? 

5 

6 

MR. BIANCO: Yeah. 

MS. LEAF: Okay. They might, maybe, I don't know. 

7 BY MS . LEAF : 

8 

9 

10 

Q 

A 

Q 

You can tell me, is that the tip sheet? 

That's it. 

Okay. Respondent's 1 is a tip sheet. And on that, the 

11 waiters are all keeping track of how many tips are being 

12 earned, correct? 

13 

14 

A 

Q 

15 A 

The waiter do not keep track on this. 

Okay. Who does? 

Well, there's different people, but this is the most 

293 

16 accurate piece of paper or document that shows who worked on a 

17 particular day. 

18 MS. LEAF: Objection, Your Honor, motion to strike, that 

19 wasn't the question. 

20 

21 

THE WITNESS: Okay, sorry. I got confused. Sorry. 

JUDGE ESPOSITO: Okay. She was asking you who - - I 

22 believe she was asking you who prepares that document. 

23 THE WITNESS: Okay. So a couple of different people 

24 prepare it. 

2 5 BY MS . LEAF : 
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1 Q It's whoever the waiters are, who are in charge of 

2 counting the tips that night? 

3 

4 

A 

Q 

No, not -- no . Do you want me to explain? 

Well, you're saying that whoever keeps track o f the tips 

5 on Respondent's 1 is how the numbers end up on - -

Right. 

- - General Counsel's 13(b). Is that what you're saying? 

294 

6 

7 

8 

A 

Q 

A Well , the numbers correlate back to this document (b), so 

9 the numbers from this, from the tip sheet, wil l ult i mate l y end 

10 up on this sheet, and then will u l timate ly go into payroll. 

11 MR. BIANCO: Let the record re flect tha t Respondent was 

12 holding up Respondent - - t hat the witness was holding up 

13 Respondent's 1 and - -

14 

15 

16 

17 

JUDGE ESPOSITO: And then Genera l Counse l 's 13(b). 

MS. LEAF: Okay. But the dates don't necessari ly 

correspond. I don't know what the date is . 

MR. BIANCO: Oh, right , that's correct, they don' t. 

18 BY MS . LEAF : 

19 Q So now General Counsel's 13(b), this lunch and dinner tips 

20 record, this is something that Sparks keeps weekly, this 

21 document, correc t ? 

22 

23 

A 

Q 

Correc t . 

A r ecord like this. And they have one weekly f or every 

24 week t hat t h e restaurant is open. 

25 A Correct . 
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1 MR . BIANCO : I would , Your Honor , if yo u - - if that wou l d 

2 be alright with you . 

3 

4 

JUDGE ESPOSITO : Sure . 

MR. BIANCO : Yes and General Counsel , we ' ve heard from 

5 General Counsel that there is a case and we ' ve seen in the 

6 Comp l aint that there is a case . There ' s essent i a lly two 

7 alternative theories . 

8 The first is that i n an e-ma il of December 22 nd Sparks 

9 terminated , discharged the Emp l oyees : the Waiters and the 

10 Bartenders that went out on str ike . 

11 The a lternative theory is that Sparks failed to maintain a 

12 Preferential Hiri ng Li st and de ni e d th e Employees the ir Labor 

13 Law Rights to recalled off of t h a t l i st . 

14 Sparks response to tha t i s tha t n ei t her of those 

15 allegations are t r ue . Here's what we think that the facts show . 

16 First , there was an economic strike . There ' s no doubt 

1 7 about that . 

18 Second , they hired Perma nent Replacements . Sparks h ired 

19 Permanent Replacements right after the second strike of December 

20 10 th
• 

21 Fu rther , Sparks had legitimate and substantial bus i ness 

22 jus t ification for hiring Permanent Replacements. They didn ' t 

23 discharge the strikers . They d i dn ' t fail to maintain a 

24 Preferentia l Hiring List . And they did not fail to reca ll 

25 strikers off the Preferentia l Hiring List when the r e was a need 
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1 to hire a Waiter or a Bartender . 

2 Here ' s one thing that they didn ' t do . They did not 

3 immediately tell the Union that they were permanently replaced 

4 when the Union conveyed an unconditional offer for the return to 

5 work on December 19 th
• 

6 Now Avery Heights , one of the cases , acknowledges t h a 

7 you ' re not obligated to tell the Union . An d even in the same 

8 case , the Second Circuit said there may be legitimate reasons 

9 for secrecy in the hiring of Permanent Replacemen ts . 

1 0 For example , the fear of picket l i n e violence . Now Genera l 

11 Counsel wants you to believe that somehow there ' s an independent 

12 unlawful reason for the decision not to tell them immediately . I 

1 3 think that they ' re saying that Sparks hired the Permanent 

1 4 Replacements_ because of the picket li n e vio l ence . Bu t that ' s 

1 5 

16 

wrong . That' s not the case . 

Legitimate and substantial business jus t ification, running 

17 the restaurant , was why they hired the Permanent Replacements . 

18 The picket line strike vio ence was the reason they didn' t 

1 9 immediately tell the Union about the Permanent Rep l acements . And 

20 you ' re going to hear evidence about t hat . Why fear of 

2 1 retaliation in the form of even more picket line strike 

22 violence? And we think that you ' ll hear and you ' ll see and we 

23 believe that you ' ll agree that the fear was real and the reason 

24 for not telling was reasonable . 

25 Finally , we think that the evidence will s h ow from 
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1 December 19 th until Augus t 25 th Sparks Restaurant was proper l y 

2 staffed . I t did not need to hi r e any additional Waiters and 

3 Bartenders. If I could just talk a little about those points , 

4 Your Honor. 

352 

5 Yes , I don't know if you typically will entertain a Motion 

6 to Dismiss before Respondent puts on its case . But , if so , I ' d 

7 like to address that now. 

8 JUDGE ESPOSITO : Well, I ' ll al l ow you to make a Motion t o 

9 Dismiss , if you ' d like , Mr . Bianco . 

10 MR. BIANCO : ·The Complaint says that on or about December 

11 22 nd
, 2014 Respondent tells Co uns el by e-mail to t h e Uni on 

12 discharge of 36 Striking Employees . Now according to the Union ' s 

13 own bargaining notes that was the only communication the Union 

14 had received regarding the offer to return to work . 

15 The witness testimony that on January 8 th Ma r k Zimmerman 

1 6 made a statement that he was protect ing t h e Client ' s property is 

17 not supported by the notes and is no t really credible . So , we 're 

18 left with the e-mail. And I t hink, as General Counsel says , we 

19 should look at the general -- the r easonable person standard . 

20 But you know - - the reasonable person standard you look at 

21 all of the circumstances . An d what are the circumstances here? 

22 First of all , the e-mail a l one , itself , doesn ' t say you ' re 

23 never coming back . It doesn ' t say absolutely not. It says at 

24 t his time . Any reasonable person would inquire , well , if not at 

25 this time , when? That inqu i ry was never made . 
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1 More importantly , there ' s no evidence that any Emp l oyee 

2 knew about the e-mail . I t was sent to the Un i on. And there ' s 

3 been no evidence t hat the Un i on ever s h a r ed it with the 

4 Employees . 

5 Further, all of t he oth er facts and circumstances will 

6 take against a reasonable person believing t hat communication 

7 indicated a discharge , even i f t hey knew abou t it . The re was 

353 

8 never a l etter saying that they were discharged . You didn ' t hear 

9 any Strikers come up a nd say t hey we r e discharged or told they 

10 were discharged . The re's no testimony t hat the Union told them 

11 they were discharged . 

12 We had evidence , the testimony , wit h the notes which 

1 3 indicate that the Employees were told t hat , i n fact , under their 

14 40l(k) they were stil l considered Acti v e Employees . They ' d have 

1 5 to sign a document saying that they weren ' t employed . There ' s no 

16 evidence any of them did that . 

17 We saw the Cobra let t er , whi ch ind i cates that the 

18 healthcare coverage was continu ed . And in this we ' re ta l king 

19 abou t Respondents Exhibi t R- 2 , t h e second letter , wh ic h 

20 corrected the first lette r . The second letter indica tes tha t t he 

21 Employees had coverage t hrough the middle of January of 2015 . 

2 2 The Union , itse l f , they didn ' t consider it a discharge . 

23 They considered it a lock out . We had testimony about t hat . 

24 Maybe one of the mo r e important factors , after the December 22 nd 

25 e-mai l communication , they continu ed to bargai n with the Uni on . 
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1 If you look at the notes , there was real bargaining going on . 

2 This was the Company engaging in Good Faith Bargaining with the 

3 Union , not just once , not just twice , but on several d if ferent 

4 occasions . 

5 So , given all of these factors we would say tha t there ' s 

6 no evidence that the Employees were discharged . No reasonable 

7 person could believe that they were d ischarged . And we move to 

B dismiss that part of the Compl aint . 

9 JUDGE ESPOSITO : Okay , I ' m going to deny the Motion to 

10 Dismiss . I think that the parties shou ld address the evidence in 

11 their Post - Hearing Briefs . And I ' ll make a Decision as to 

12 whether or not the Employees were discharged , given all of the 

13 factors that are pert inent under the cases that I cited when I 

14 was ru ling on t h e Petition to Revoke the Respondent ' s Subpoena . 

15 But I don ' t believe tha t it ' s proper t o dismiss the al l egation 

16 at this point . 

17 So the Motion to Dismiss is denied . 

18 MR . BIANCO : I understand , Your Honor. So , l et ' s go onto 

19 the second alternative theory . Tha the Complaint says that on 

20 or about December 1 9th , 2014 Respondent has failed a nd refused 

21 to reinstate any of t he str i king Employees . It then says , ' on or 

22 about December 19 th
, 2014 Respondent has denied the striking 

23 Employees their right to replace on a Preferential Hir i ng Li st . 

24 So , here ' s what the fac ts wil l show . First of al l, there ' s 

25 an economic strike . That ' s established . That ' s not an issue . 
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3 55 

1 Secondly , we hired Permanent Repla cements . Thirty-six 

2 Employees went out on strike . Sparks hired 34 Permanent 

3 Replacements. General Counsel has not articulated our position , 

4 did not put on any evidence that these 34 Employees were not 

5 permanent Employees . But in any event you ' re goi ng to see t he 34 

6 Permanent Replacement letters that will establish it . 

7 Now , for the Permanent Replacements , evidence will show 

8 that Sparks had a legitimate and substantial business 

9 justification for h iring Permanent Replacements . Very simply , 

1 0 they had to run the restaurant during the busiest time of the 

1 1 year . General Counsel ' s witnesses have acknowledged that the 

1 2 holiday season , particularly December is busy , the busiest time 

13 of the year . But they really haven ' t explained the depth of that 

1 4 reality . Sales alone in December ca n be twice what t h e sales are 

15 in the slow period . We ' re seeing in some periods i n July and 

16 August it ' s 800 , 000 , whereas in December it ' s over 2 million . 

1 7 And witnesses really didn ' t explain what it was l ike for 

18 the restaurant , for Steve Cetta and t he Maitre D' s , and the 

19 whole Staff of Sparks what it was like when the Waiters walked 

20 out on the 5th
, the first strike , what the chaos was like . 

21 Imagine you 1 re running a full h o use -- all of the par ties are 

22 there --

23 MS. LEAF : Yes , I ' m sorry . I know that he ' s making an 

2 4 Opening Statement , but we ' re not litigating unlaw ful motive for 

25 hiring Permanent Replacements . And I ' ve explained that before , 
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1 during , and after . So , I do ' t know why any of this is relevant . 

2 But t hey seem to think that we ' re l itigating that , but we ' re 

3 not . 

4 MR. BIANCO : Well , we had asked for a stipulation on that. 

5 We didn ' t get one. So -- and we were told that we had to put it 

6 on . 

7 

8 

9 

JUDGE ESPOSITO : Let him cont inu e his Opening Statement . 

Go ahead , Mr. Bianco . 

MR . BIANCO : December 5 th
, the strike -- f ull house --

10 Waiters serving Customers. They ' re taking drink orders . They ' re 

11 taking dinner orders . Some people are bringing courses out. 

12 They ' re bringing bills to people . They ' re taking back payments 

13 from ot her Customers . Then all of a sudden , they ' re gone . 

14 And the peop le that are l eft , Steve Cetta a nd the Maitre D 

1 5 nobody knows who got a drink, nobody kn ows if they ' ve gotten 

16 their creamed spinach, nobody knows who ' s gotten a bill , nobody 

17 knows who ' s paid. And they ave to try and go out there and make 

1 8 sense of all of that . And the Customers get angry . And t he 

19 Customers are leaving . They are never comi ng back based on that . 

20 And that ' s the chaos tha t took place . It happened once . 

21 And then it happened agai n. And so , Steve Cetta reasonab l y 

22 wanted to have some stability . And he h i red Permanent 

23 Rep l acements . 

24 Now , as for the Preferential Hiri n g List , we ' ve looked at 

25 we've looked at General Counsel ' s Exhibits GC-6 and GC - 7 and 

BURKE COURT REPORT I NG, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1165      Document #1772854            Filed: 02/11/2019      Page 46 of 119



A160

1 

2 

3 

4 

5 

So , with that I ' d like to call our first two witnesses. 

JUDGE ESPOSITO: Okay. 

MR . MILNER : Could I respond to t hat i n anyway? 

JUDGE ESPOSITO : Just briefl y , Mr . Milner . 

MR . MILNER : Only because I -- and my memory might be 

361 

6 wrong, but it was my recall that th e Employer was not tak i ng the 

7 position in the beginning of this case of Stri ker Misconduct . I 

8 thought that they said that and just for the -- I don ' t know 

9 whether this is a change in t heir position , but as far as the 

10 Union is concerned this is a fantasy t hat ' s b eing p r esented by 

11 the Employer . 

12 The record is absolutely c r ys ta l c l ea r that the Employer 

13 gave to the Un ion the reason for not taking anyone back was 

14 conduct: And t hat 's it . And there was no mention of Permanent 

15 Rep l acements . It was never discussed many , many months later. 

1 6 And the Workers h ad every reason t o believe t hat thei r rights of 

17 employment had been terminated based o n these allegations and we 

18 s ubmit to you the allegations , the allege d allegations 

19 concerni ng Striker misconduc t are t o t a ll y false . 

20 JUDGE ESPOSITO : Okay -- I me an -- I just want ed to 

21 mention that in terms of the time and effort involved in your 

22 case presentation that it ' s also my understanding , as Ms . Leaf 

23 just stated , that there ' s no contention in t h is case tha t 

24 whatever Permanent Replacement Employees were hired were hired 

25 for some sort of unlawful reason. That the Permanent 
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1 Replacements themselves constituted a legitimate and substantial 

2 business reason -- you know -- for putting the peop l e on the 

3 Preferential Hiring List to t he extent tha t they were not 

4 discharged. Is t ha t correct , Ms . Leaf? 

5 MS . LEAF: Correct , because -- you know -- there ' s a 

6 theory where , and you ' ve seen it unde r Avery Heights , where 

7 unlawful motive for hiring Perma nen Rep l acements . That is not 

8 alleged in the Complaint a n d we are not li tigating it . So the 

9 extent that you ' re going to put on . evidence of how you needed 

1 0 help in December , I don ' t t hink that it ' s relevant. 

11 MR . BIANCO : Okay , as I said , Your Honor , we wanted to get 

12 a stipulation on that . I don ' t think that General Counsel is 

13 ab l e to stip to that . 

14 MS. LEAF : The legi t i mate and substantial business 

15 specification is in not returning Employees to work as p os itions 

16 were available af t er the unconditional o ffer t o re turn to work . 

17 It ' s not that did you have t hat justification f or hiring 

18 Permanent Rep l acements . And I didn ' t know that we had to s t ip to 

19 it becaus e it wasn't in the Complaint. It ' s not something 

2 o related . 

21 JUDGE ESPOSITO : This was part of t he reason that I did no 

22 a l l ow Ms. Leaf to question t he wi t ness about the statement of 

23 Mr . Kapovic in 2013 beca u se i t was my understanding that anti-

24 un ion animus was not being alleged as a motivation for hiring 

25 t h e Permanent Replacements in t he first place. 
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MS. LEAF: Not for the hiring of them . 

JUDGE ESPOSITO : In the first place, okay? 

MS. LEAF : Correct . 

363 

1 

2 

3 

4 MR. BIANCO : Okay , so that ' s good . That really is good and 

5 we appreciate that . 

6 JUDGE ESPOSITO : Alright , I just want to make sure that I 

7 understand what the parties ' contentions are . 

8 MS. LEAF : We're not saying that the Employer had an 

9 unlawful motive in hiring the Permanent Replacements at t he time 

10 that they did , so . 

11 MR . BIANCO : But you are saying that t here's an unlawf u l 

12 motive in not recalling them sooner than August? 

13 MS . LEAF : The legal standard , at least my understand ing 

14 is , you permanently replace Economic Strikers , and then once 

15 they make an offer of return to work they have to be put o n a 

16 Prefe r ential Hir ing List and that as p ositions were available o r 

17 become available , they must b e recalled. 

18 So , there ' s a burdenship that comes into play , as my 

19 understanding, in t hat - - you know -- you're going to say , " I 

20 have a legitimate substantial business justification for not 

21 bringing them back at that time .n 

22 And shifts back to us o say , " Well , actually you didn ' t .n 

23 And that wasn ' t a legit i ma te substantial business 

24 justification . 

25 MR . BIANCO : Okay , just so that I ' m clear . I saw you 
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1 shaking your head when I was saying something . 

MS . LEAF : Yes , it ' s the whole --2 

3 

4 

MR . BIANCO : My understanding is t h at Ge neral Counse l -

MS . LEAF : Yo u said somet h ing about how we were a llegin g 

5 misconduct that 

6 

7 

MR . BIANCO : Ri ght , because you said - -

MS . LEAF : -- you d i dn ' t h ire them back for -- we 're not 

8 alleging t hat you hired Permane n t Rep l acements for any gi v en 

9 reason or that -- yo u know --

10 MR. BIANCO: Righ t -- in Avery Heig h ts , Yo u r Hono r -- t h is 

11 is my concern - - i n Ave r y Heights t hey said , " We ke pt i t s ecret . 

1 2 You didn ' t tell them about Permanent Re p lacements because you --

13 you know -- you didn ' t want to h i ri n g them back . " 

14 Okay? And what I 'm saying is we didn' t tell them right 

15 a way fo r a legitimate reason . We were worried abou t violence a nd 

16 we event ually did te l l them. 

1 7 MS . LEAF : But that does n ' t h ave to do with the hiri n g o f 

1 8 Permanent Replacements . We ' re no t disput i ng t h e hir ing . 

1 9 

20 

MR . BI ANCO : Okay , you ' re r i gh t . 

MS . LEAF : Again , i t ' s not my burden to p ut on perma nency 

21 of replacements , which you said it was . It ' s not . So , I --

22 

23 

24 

25 

MR . BIANCO : No , I understand. 

MS . LEAF : - - done t hat . 

JUDGE ESPOSITO : Okay . 

MR . BIANCO : Can I just g i ven t h at -- can I have a 
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1 Q I turn your attention t o Sparks Restaurant . Are yo u 

2 familiar with Sparks Restaura nt? 

I am . 

Tell us how you ' re familiar with it . 

3 

4 

5 

A 

Q 

A Beau Dietl , my Chairman , along wi th my Company and I have 

6 been going to that restaurant for many years socially . We take a 

7 great many Cl ients there over t h e years . We eat there wi th o ur 

8 families also . Beau Diet l a n d Associates have h ad our annua l 

9 holiday a nd Christmas party at Sparks for a n umber of years . 

10 We ' re famil iar with i t . We're familia r wi th the people tha t own 

11 i t . 

12 Q Now did there come a time hat Beau Dietl and Associates 

13 was hired or employed - - I don ' t know t h e right words -- or 

14 r e t ained by Sparks Restauran? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Yes, sir. 

When was that? 

That was probably the second week in December of 2014 . 

So tell us the circums t a n ces of how you came to be 

19 retained or how Beau Diet came to be retained ; what your 

20 involvement was , if any . 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Steve Cetta had ca l led our office . 

Who is Steve Cetta t o your knowledge? 

The Owner of Sparks . 

Go ahead . I ' m sorry . 

Steve had called our of f ice . Beau and I had a conference 
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1 call with him on a speaker cal l in my office. Steve explained 

2 that he had a labor issue . That there was Union Demonstrators 

3 and walk out by many of his Waitstaff Employees . And he was 

369 

4 concerned that it would impede his business, as well as , he was 

5 concerned for the welfare of his Customers and --

6 

7 

MS . LEAF : Objection t o hearsay . 

JUDGE ESPOSITO : I'm sorry , sir . Is this - - are these all 

8 things that Mr . Cetta to l d you? 

9 

10 

11 

THE WITNESS: Yes, Ma dam . 

JUDGE ESPOSITO: Okay , alright -- go ahead. 

THE WITNESS : He was concerned f or his Customers . He was 

12 concerned for his Employees that rema ined working . He was also 

13 concerned about h is deliveries b e ing impeded. 

14 BY MR . BIANCO: 

15 

16 

17 

18 

Q 

A 

Q 

A 

Now did you go the facility and tal k t o him? 

Yes , sir , I did . 

Tell us about that. 

I met with Mr . Cetta . He had ca lled me probably the day 

19 after our initial conversation . I went t h e re. 

20 An incident had taken place , where one of his Emp loyees 

21 had 

22 MR . MILNER : I ' m going to object now. We 're getting i nto 

23 detai l s of an incident . Is he t estifyi ng now as to the incident? 

24 

25 

THE WITNESS : Yes. 

JUDGE ESPOSITO : Sir , is t his also something that Mr . 
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370 

1 Cetta actually related to you? Did he tell you about this? 

2 THE WITNESS : He told me about it and then I in t erv i ewed 

3 the person that was directly effected by it . 

4 JUDGE ESPOSITO: So, why don ' t you tell us first what Mr. 

5 Cetta told you? 

6 THE WITNESS : He told me tha~ one of his people , one of 

7 his Employees had gone o u tside t o accept a delivery because the 

8 De l ivery Man was afraid to make the del ivery himself . So , an 

9 Employee went out to a van to pick up a b ox of - - I believe 

10 that it was a box of shrimp. He put i t on his shoulder. And as 

1 1 he was entering t h e sidewalk stairway, it ' s actually a ladder 

12 from the ga t es that open up on the sidewalk, to take i t down 

13 into the basement, as h e was cosing the gate over his head and 

14 walking down a very, very steep lad der with a box of shrimp , 

15 someone from up above had stomped a n d stepped f orcefully on tha t 

16 gate causing him to fall two o r three steps down the ladder. 

17 I then interviewed that person when I arrived o n the 

18 scene . I believe that he was a Dishwashe r. His name was Enrique. 

19 He had explained to me that --

20 

21 

22 

MS. LEAF : Objection to hearsay. 

MR. BIANCO : Well , let me ask you a question . 

JUDGE ESPOSITO : What ' s th is being offered for? 

23 BY MR . BIANCO : 

24 

25 

Q 

A 

Did - - was a police report made? 

Yes. 
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371 

1 Q 

2 A 

3 Q 

Were you involved in t ha t ? 

Yes. 

Di d you get a copy of that police report? 

Yes. 4 A 

5 

6 

MR . BIANCO : Yes, what a r e we up to , Respondent ' s R-6? 

JUDGE ESPOSITO : Yes. 

7 MR. BIANCO : And I jus t got thes e , Your Honor . I ' ll have 

8 to make copies. 

MS. LEAF : These a r e d ifferent ? 

MR . BIANCO : Both r elate to the same incident . 

MS. LEAF : Are these the same? 

9 

10 

11 

12 MR. BIANCO : I guess that t here ' s a c opy of on e of them , 

13 Your Honor . 

14 

15 

16 

17 

18 

19 

MS . 

MR . 

MS. 

MR . 

MR . 

MR. 

LEAF: 

BIANCO : 

LEA F : 

BIANCO : 

MILNER : 

BIANCO : 

Wel l, I don ' t kn ow. I 'm jus t aski ng. 

Yes , they are. 

So , can I keep t h is one? 

Yes , you can keep it. 

Are these t wo different documents ? 

They 're two different documents . They 

20 I think that they both re la te to t he same thing. 

21 BY MR . BIANCO : 

22 Q Mr . Ciravolo , I 'm showing you what ' s been marked as 

23 Respondent ' s Exhibit R-6 and R-7. 

both --

24 

25 

MS . LEAF : Which one is R- 6 a nd which one is R-7 , Tom? 

MR. BIANCO : R- 6 is - - and I think that it ' s the one that 
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372 

1 you have the copy of . 

2 THE WITNESS : I t ' s refer r ed to i n th e NYPD as a Police 

3 Complaint Repor t 

4 MR. MILNER : I ' m going t o o b ject . First of all , he is 

5 this is a police report . It conta ins information g iven to a 

6 Police Off i cer by a thi rd party , whi ch would be hea rsay . If you 

7 want to authenticate the document , bring the Police Officer in . 

8 he can ' t tes t ify or a uthenticate that somebody a t hi r d party , 

9 who ' s not i n the room t oday , who's not a party to this action , 

10 makes comments to a Po l ice Officer and he ' s going t o read them 

11 into the record . That ' s ridicul ous. I t ' s not admissible i n any 

12 forum . 

13 JUDGE ESPOSITO : Okay , Mr. Milne r -- sir , we re you present 

14 wh en t he po l ice report was made? What ' s you r knowl edge o f the 

15 actual report? 

1 6 TH E WI TN ESS : So after I spoke with t h e person , Enr ique , I 

17 wa lked th r ee blocks ove r to t he 17 th Precinct . I met with 

18 De t ectives Nee and Detect i ve Hennessy and they walked bac k to 

1 9 Sparks with me , made t he report . I wa s acti v e in giving t he 

20 i n formatio n to t he report. The report was prepared . They we re 

21 l ooking for the perpetrator , whose prints are on this other 

22 report . This was an online booking sheet of an ar r est made a few 

23 days after the initial complaint report was made. The person 

24 that was responsible for the crime was not present wh en t h e 

25 De tectives went back . We all walked over toget her and search ed 
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1 the property. We kept the man arrested for probably two days 

2 later . 

3 JUDGE ESPOSITO : So Respondent ' s Exhibit R-6 is the 

4 Complaint? 

373 

5 THE WITNESS : I don ' t know the numbers of thes e , b u t i t's 

6 attached to it . This is a Complaint . 

7 

8 

9 

JUDGE ESPOSITO : So , Respondent ' s R- 6 is the Compla int . 

(Respondent ' s R-6 iden t ified . } 

JUDGE ESPOSITO : And you were present when the Comp laint 

10 was made? 

11 THE WITNESS: No , I was not present wh en i t was typed up . 

12 I was there when the informa t i on was g iven for th is report . 

13 JU DGE ESPOSITO : You gave the informa tion to t he Po lice 

14 Of ficers . 

15 TH E WI TNESS: Along with the party , who was going down t he 

16 stai r s . 

17 

1 8 

JUDGE ES POSITO: Okay . 

MR . MILNER: Yes , the person , the alleged vict im , i n order 

19 to have evidence of what this other person would have said to be 

20 offered for its truth , that person would have be here . And the 

21 other question is we don ' t know if t h is other person even speaks 

22 English because he ' s testifyi n g this is not - - in order to --

23 you can only offer this - - if it ' s not hearsay and it ' s kept in 

24 the ordinary course of business. 

25 It ' s not kept in the ordinary course of his business . You 
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374 

1 have to bring the Police Off i cer in , the Police Department . And 

2 even then you would stil l need the a l leged victim to testify as 

3 to what t h ey said because otherwise , we ' re basically getting is 

4 testimony as to what he to l d the Police Office of someone e ls e 

5 told him . 

6 JUDGE ESPOSITO~ Okay , Mr. Bianco? 

7 BY MR . BIANCO: 

8 Q In your experience as a Law Enforcement, since you ' ve left 

9 the Police , is tha t a document t hat if t h e public asks - - i f 

10 they ask for a copy of t h e Compla int ? 

11 A Yes . 

12 MS . LEAF: We st il l object . That doesn ' t authen~icate the 

13 information in this particular document . 

14 JUDGE ESPOSITO : Okay , we ll - - I mean -- who obtained i t? 

15 Who was it given to? It ' s usua l y given to Comp l ainant . Is tha t 

16 correct? 

17 

18 

19 

THE WITNESS: Yes , but I requested it. 

JUDGE ESPOSITO : You reques t ed it from who? 

THE WITNESS : I requested it from someone in the Police 

20 Department. 

21 JUDGE ESPOS I TO : At the t ime that you were meeting with 

22 the Complainant? 

23 THE WITNESS : No, it ' s no t prepared instantaneously. It ' s 

24 usually prepared the next day . 

25 JUDGE ESPOSITO : So t hen you went back to t he police 
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3 7 5 

1 precinct and requested a copy of t h e Complaint? 

2 THE WITNESS: I went back to a Police Officer and 

3 requested it . 

4 JUDGE ESPOSITO : I don ' t know , Mr . Bianco . This is really 

5 sort of - -

6 

7 

MR. BIANCO : I understand , Your Honor . 

JUDGE ESPOSITO : I mean - - can the Complainant come in and 

8 testify that this was the Complaint t hat he filed? 

9 

10 

11 

1 2 

MR. BIANCO : I ' m not offeri ng it , Your Hon or . 

JUDGE ESPOSITO : You ' re not going to offer i t . 

MR . BIANCO : No . 

JU DGE ESPOSITO : Okay , go ahead . 

13 BY MR . BIANCO : 

14 Q So , when Beau Dietl wa s reta i ned by Sparks -- did yo u say 

15 that you went to the res taurant? 

16 A I went to the restaurant on many occasion s , but I went 

17 initial l y when this incident took place . 

18 Q What did you observe when you got there? The f i rst time 

19 that you went there , what did you obse rve? 

20 A I observed barriers o n the sidewalk , Police barriers on 

21 the sidewalk . I observed some Demonstrators o r Pickete rs behind 

22 the barriers on t he sidewalk . 

23 Q And if you recall , did they have signs? Did they i nd ica e 

24 who the y were? 

2 5 A There weren ' t many of them . It was in the afternoo n. I 
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376 

1 th in k t ha t they had some s i g ns, some union signs of some sort. 

2 

3 

4 

5 

6 

Q 

A 

Do you know the date t ha t you went t here? 

I believe , if I may refer to my notes , You r Honor? 

JUDGE ESPOSITO : No . 

THE WITNESS : I think that i t was around December 12 th
. 

JUDGE ESPOS ITO: I mean do you want to show him notes 

7 to refresh his reco l lect i on? 

8 THE WI TNESS : No . 

9 BY MR. BIANCO : 

10 Q Now that was -- I th ink -- the first time that you went 

11 there. Yo u went there othe r t imes , as well , I understand? 

12 A Yes , but on that first one I inte rv i ewe d the p erson that 

13 Dishwas her , Enrique a nd I wa s a lso told by Mr . Cetta that some 

14 rats wer e found in the bathroom . 

15 

16 

MS . LEAF : Ob jection t o h e arsay . 

JUDGE ESPOSITO : I ' l l allow it simply for wha t Mr . Cetta 

17 told the witness , not for the truth of the matter, not that 

18 there were actually rats . 

19 THE WITNESS : He said that t h ey were white rats . 

20 BY MR . BIANCO : 

21 Q You said that you ' ve been to the restaurant -- the first 

22 time that I think you said was t he 12 t h
. And you were t here 

23 after that? 

24 A I was probably there visiting the location or b eing ca ll e d 

25 to the location by my securi t y pe rsonnel a dozen times d u r ing 
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377 

1 the engagement. 

2 

3 

4 

5 

Q 

A 

Q 

A 

Did the Beau Dietl e ngageme n t by Sparks end at some poin t ? 

It did . 

When was that , if you reca l l? 

Maybe about the third week of Janua ry , the middle of 

6 January . And then we did one more day i n Febru ary . I d on ' t 

7 recall , obviously , why we were called upon . We went on a no ther 

8 day of security there. 

9 Q In these other times that you visited t he si t e or were at 

10 the site describe what you saw , what you heard, if a nyt h i ng? 

11 MR . MILNER: I ' m going t o object , u nless he ' s going to ask 

12 specific dates a nd times . It 's very general . 

13 JUDGE ESPOSITO : That ' s a fai r p oint . Do you want to ask 

14 him specifically whether he ' s ta lking about d u ri n g the period 

15 t h at the f i rm was engaged , which ended in January of 20 1 5 or t h e 

16 one day in Februa ry? 

17 

18 

MR . BIANCO: Okay , that' s fa i r . 

JUDGE ESPOSITO : When i t occurred . 

19 BY MR . BIANCO : 

20 Q Let ' s talk about from t he beginni n g of the time tha t Beau 

21 Di etl was retained until the time t hat it ended , not counting 

22 one other time that you were cal l ed back . 

23 

24 

25 

A 

Q 

A 

I had been to the l ocation on a number of occasions to 

Focus on what you saw and what you heard , if anyt h ing . 

Well , let me start with December 19 th
. I recall that 
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1 because that was the evening of Beau Dietl Christmas Party, 

2 Holiday Party , at Sparks . We had 105 guests. Many of those 

3 guests were Government Officials , CEO ' s , important Cl ients , 

378 

4 Partners in Law Firms . So , what we d id was -- when I arrived I 

5 saw that there were a number of Pi c ke t ers out there . They had 

6 he horns. 

7 Q 

8 A 

What horns? 

They had these long p l asti c ho rns that you see at these 

9 i nternational soccer games that emana t e a very loud piercing 

10 sound . They had whistles . They ha d signs . 

11 When I would get out of the ca r and the car that I came 

12 out of was complacent . It looks almost l i ke a squad car . It says 

13 ' Beau Dietl and Associates'. It h as a roof l ight rack for 

14 Emergency Respo nders . 

15 And - - you know -- they would just be h arass i ng , loud . 

16 

17 

18 

19 

MS . LEAF : Objection . 

THE WITNESS: I would be curs ed at . 

MS. LEAF : Objection. 

JUDGE ESPOSITO : Okay , sir , if you could just tell us 

20 specifically what you saw and heard without characterization , 

21 such as harassing that wou ld be helpful. 

22 THE WITNESS : I had the horns b l own in my - - the horns 

23 blown very close to my face . I had whistles. 

24 BY MR. BIANCO : 

25 Q How close? 
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1 A As c l ose as t hey could get . Th ey woul d lean ove r t h e 

2 barricade and put it wi th i n inches of yo ur face . 

3 

4 

Q 

A 

Okay , go on . I ' m sorry. 

They would blow wh i st l es in the same man ne r . They woul d 

5 u se profanit y of variou s d egrees , mos t of it no t sociall y 

6 acceptab l e language . 

7 MS . LEAF : Yes , I would ob j e c t to t h e relev ance of th i s 

8 line of quest i o n i ng. It ' s my un derstanding that if you ' r e 

3 79 

9 t a l king about misco nd uct t h ere h as to b e a level of serious ness . 

10 And I am not kind of su r e what thi s tes t imony i s being o f fered 

11 for . 

12 J UDGE ESPOSITO : Okay , I 'm going t o a ll ow t h e tes timo n y . 

13 Aga i n , i f you ' re to - - aga i n , the mo r e specific test i mony t hat 

14 you can giv e wit h re s p e c t to your actual ob s ervations , t h e mo r e 

15 helpful the testimony will b e . 

16 MR . MILNER : J ust for the r ecord we want to o b ject t o the 

17 characterization o f the word ' soc ially accep tab l e '. 

18 

19 

20 

21 

MS . LEAF: Unacceptable? 

J UDGE ESPOSITO : I understand . 

THE WIT NES S: Yes , may I say what I r ecall? 

J UDGE ESPOSITO : Yes , of cou rse , you can use whatever 

22 wo r ds t hat you heard . 

23 THE WITNESS : So , I won ' t use socia ll y acc e ptab l e . But I 

24 will say that I was ca l l ed a " Ba l d headed Mothe r Fucker u, and 

25 things of t hat nature . 
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1 BY MR. BIANCO : 

2 Q Did you observe how Customers h ad to enter t h e restaurant 

3 when you were there? What did yo see? 

4 A There were barriers on bot sides of the entry door . And a 

5 I guess maybe a five foot pa t hway , where people or Customers 

6 or anyone entering the restauran t would get out of the car i n 

7 the roadway to walk onto the sidewa l k . And the demonstrators 

8 would be on each side . 

9 

10 

Q 

A 

On each side of the barricade? 

Righ~ , on each side of the barricade and allowing a 

1 1 pathway , but on many occasions 

1 2 

13 

Q 

A 

Occasions that you saw? 

Yes , on many occasions during my many visits that th e 

14 pathway would become nar r ower a n d narrower . They would push 

15 them . 

16 

17 

1 8 

19 

Q 

A 

Q 

A 

Who would push them? 

The demonstrators - - they would pus h them closer . 

Push the barricades? 

Yes , they would push them so that t he passageway would 

2 O become very narrow. 

2 1 

22 

Q 

A 

23 f eet. 

24 

25 

Q 

How narrow? 

It started out at five feet . It became four feet or three 

And s o what impact , if any , d i d it have on Customers? 

MS. LEAF: Objection , this witness can ' t test i fy about the 
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381 

1 Customers . 

2 JUDGE ESPOSITO: Yes. 

3 BY MR. BIANCO : 

4 Q Did you observe any impact on Customers trying to come in 

5 t hrough that path? 

6 

7 

8 

A 

Q 

A · 

Yes, I did. 

What did you observe? 

I observed on the n ight of December 1 9 th I made many stops 

9 outside because our invited gues ts were coming in and out . So I 

10 just didn't stay at the party . I was also concerned with their 

11 well -be ing as they entered and exited . So I personal ly observed 

12 that passageway become narrow and then I would direct my 

13 personnel to push it back. 

14 By the wa y , on the n ight of t he 19th we bolstered the 

15 security t h ere beca u se of our party. So , we added security 

16 personnel tha t night . 

17 

18 

19 

MR . BIANCO: I have nothing further , You r Honor . 

JUDGE ESPOSITO: Any cross exami nation , Ms . Leaf? 

MS. LEAF : May I have a few minutes off the record , 

20 please? 

21 

22 

23 

JUDGE ESPOSITO: Sure , let ' s go off the record . 

(Whereupon , at 12 : 52 : 21 p .m . , a break was taken . ) 

JUDGE ESPOSITO : On the record ; 1 : 03 : 09 p.m. Ms . Leaf , 

24 cross examination? 

25 MS . LEAF: The General Counsel doesn ' t h ave any cross 
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1 most up to date payroll that we received pursuant to the 

2 subpoena. 

3 JUDGE ESPOSITO: Okay. And so is the Respondent willing 

4 to stipulate that what, there were no changes in employment? 

5 MS. LEAF: Yeah, let me -- let me clarify. There was no 

6 change in employment, except for an employee named Ian 

7 Morrison, who was given a termination letter effective August 

8 25, 2015, and we have testimony in the record that Respondent 

9 has put Mr. Ante Ivre into Mr . Morrison's spot. And so other 

10 than Mr. Morrison and that change, you know, we're willing to 

11 stip that from April -- at least April until this date in 

12 September 2015 there weren't any staffing changes to wai ters 

13 and bartenders. 

407 

14 JUDGE ESPOSITO: Okay. Is the Respondent willing to enter 

15 into that stipulation? 

16 

17 

18 

19 

MR. BIANCO: That's accurate, Your Honor. 

JUDGE ESPOSITO: Okay. 

MS. LEAF: If I missed something, it's on me. 

JUDGE ESPOSITO: All right, the stipulation is received. 

20 Anything else before we continue with Respondent's case? 

21 (No response.) 

22 JUDGE ESPOSITO: All right, so if there's nothing further, 

23 Mr. Bianco, would you like to call your next witness? 

24 MR. BIANCO: Yes, I would cal l but actually for this 

25 witness, Ms. Faul is going to question her . 
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1 

2 

JUDGE ESPOSITO: Okay. 

MR. BIANCO: I haven 1 t had a chance to talk to the 

3 witnesses. 

4 JUDGE ESPOSITO: All right, good morning. All right, so 

5 the Respondent has called Susan --

6 

7 

8 

9 

MS. EDELSTEIN: Yes. 

JUDGE ESPOSITO: - - Edelstein. 

MS. EDELSTEIN: Yes. 

JUDGE ESPOSITO: Okay. Ms. Edelstein, let me just swear 

10 you in, again. 

11 

12 

MS. EDELSTEIN: Okay. 

JUDGE ESPOSITO: Can you raise your right hand, please. 

13 (Whereupon, 

14 SUSAN EDELSTEIN, 

15 was called as a witness by and on behalf of Responden t and, 

16 after having been duly sworn, was examined a nd testified as 

1 7 follows:) 

408 

18 JUDGE ESPOSITO: Okay, thank you. And can you just spell 

19 your name again for the record 

20 

21 

22 

23 

THE WITNESS: Sure. 

JUDGE ESPOS I TO: to make sure we ge t it correctly. 

THE WITNESS: Sure . Susan, s - u - S-A-N, E- D- E-L-S - T- E- I - N. 

JUDGE ESPOSITO : Okay, go ahead, Mr. Bi a nco . Oh, I 'm 

24 sorry, Ms. Faul . 

25 MS. FAUL : It 's okay, thank you. 
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1 

2 

A 

Q 

I was not. 

Okay. Did you return to the restaurant sometime after 

3 December 10th ? 

4 

5 

A 

Q 

I did; on December 11th. 

Were you charged with any duties in regards to hiring 

6 employees? 

7 

8 

9 

A 

Q 

A 

Yes, I was. 

What dut i es were you charged with? 

In the responsibility of finding candidates and 

10 interviewing them and going through the process of hiring 

11 waiters. 

12 

13 

14 

15 

Q 

A 

Q 

A 

Okay. So can you tell me what you did? 

We reached out to 

Just what you did. 

Oh, okay, sorry. I contacted staffing agencies that we 

419 

16 had relationships with. They arranged to have candidates come 

17 to the restaurant and I was present there and did a series of 

18 many, many, many interviews in the course of the day. Offered 

19 people positions, and staffed accordingly. We got you know, 

20 referrals from managers, other waiters, they would bring, you 

21 know, people in, trying to make recommendations of people that 

22 they fe l t would be qualified and able to be able to start 

23 working immediately. 

24 It was, you know, that 1 s what we -- that 1 s what we did. 

25 So it was a very long but we -- very long day but that's how we 
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420 

1 handled it. 

2 Q And were any of the employees offered positions that you 

3 interviewed? 

A Yes . 

Q How many people did you hire? 

4 

5 

6 A I don't remember exactly on the first day. But you know, 

7 on that first day; and then there were others that came. We 

8 also, you know - - I don't remember exact ·numbers, I I m sorry . 

9 

10 

11 

Q 

A 

Q 

Did you -- how long did it take to hire employees? 

It was a number -- it was over the course of a few days. 

Okay. Did there come a time when you provided any 

12 employees with letters? 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

Yes. 

What l etters did you provide them with? 

With permanent replacement letters. 

Okay. 

MS. FAUL : If , Your Honor, I could take a moment just to 

18 mark some documents? 

19 

20 

21 

22 

JUDGE ESPOSITO: Sure. Let's go off the record. 

(Whereupon, a brief recess was taken.) 

JUDGE ESPOSITO : Back on the record. 

MS. FAUL : Okay, Your Honor, I would like to mark some 

23 documents for evidence, it's 7(a) through (hh). 

24 (Respondent's R-7(a - hh) marked.) 

25 JUDGE ESPOSITO: Ms. Faul? 
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1 

2 

MS. FAUL: Just marking your set, Your Honor. 

JUDGE ESPOSITO: Okay. 

3 (Pause.) 

4 DIRECT EXAMINATION (continued) 

5 BY MS . FAUL: 

42l 

6 Q So Ms. Edelstein, do you have a set of documents in front 

7 of you? 

8 

9 

A 

Q 

I do. 

Can you look through this set of document s as a group and 

10 tell me if you recognize the document? 

11 

12 

13 

A 

Q 

A 

Yes, I do. 

What are those documents? 

These are permanent replacement letters to wait -- for a 

14 position of waiters. 

15 

16 

Q 

A 

Did you have anything to do with creating this document? 

Yes. I helped prepare this document. And I was involved 

17 in making sure that they were completed and distributed 

18 properly. 

19 Q Okay. So were you involved in preparing each of the 

20 documents? 

21 A Each of the documents. Shailesh and I took care of 

22 preparing them properly together. 

23 

24 

25 

Q 

A 

Q 

Is that your signature at the bottom? 

No, it 1 s not, it's Shailesh. 

Do you know whose signature that is? 
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1 A sorry. Shailesh Desai. 

2 Q And on the first document, (a), that you're looking at, 

3 there's another name at the bottom. 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

Um - hmm. 

Whose name is that? 

That's Ian Morrison 1 s name. 

Do you know how that name got there? 

He signed the letter. 

Did you see him sign the letter? 

No, I don't think I did See him sign the letter. But he 

11 brought a signed letter in -- back to the office. 

12 Q Okay. 

MS. LEAF: 

MS. FAUL: 

MS. LEAF: 

MS. FAUL: 

MS. LEAF: 

Regina, what exhibit number are we - 

Seven. 

So it 1 s 7(a) through 

(a) through (hh). 

It 1 s (a) through (hh)? 

422 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MS. FAUL: It's goes (a) through (z), and then starts (aa) 

again. 

MS. LEAF: All right. 

BY MS. FAUL: 

Q So you take looking at the first document that 's 20 --

23 Respondent's 7 (a) 

24 

25 

A 

Q 

Correct. 

Okay. Can you tell me who that document was sent to? 
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423 

1 A Ian Morrison. 

2 Q Okay. And was this -- so these documents delivered - - how 

3 were these documents delivered to the individuals? 

4 

5 

A 

Q 

They were handed out. 

Okay. Are - - did -- are these documents kept in the 

6 normal course of business? 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 

They are. 

And were they - - did you find these documents? 

Yes, I did. 

Where did you find them? 

In the files at Sparks Steakhouse. 

MS. FAUL: Your Honor, I would offer that each of the 

13 documents is basically the same document, with perhaps a 

14 different date. I can go through each and every document, or I 

15 can move the documents into evidence. 

16 JUDGE ESPOSITO: I think you can just move them into 

17 evidence as a group. 

18 

19 

20 

MS. LEAF: Can I just Voir Dire? 

JUDGE ESPOSITO: Of course. 

MS. LEAF: Okay. 

21 VOIR DIRE EXAMINATION 

22 BY MS. LEAF : 

23 Q So I just want to make sure I -- so you said that you 

24 handed these to the individual employees. 

25 A Yes. 
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1 

· 2 

3 

4 

Q 

A 

Q 

A 

Okay. You personally did it? 

Yes. 

And then you saw them sign or you didn't see them sign? 

They -- I gave it to them, so they -- I didn't see them 

5 sign, but I handed it out and they returned it signed to us. 

6 Q Okay. And did you give it to them on the date that's on 

7 it? Or you they signed it on the date that's on it? 

8 

9 

A 

Q 

You know, I don't -- I can't - - I know. I --

And it 's your understanding that each of these documents 

10 to each of the employees was done in the same way? 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

Yes. 

But it's not like one was mailed or one was - -

No one was - - no, none were mailed. 

Okay. So they were all done in person? 

Yes. 

Okay. 

MS. LEAF: Can we -- just off the record, so that I have 

424 

18 it -- because these are not marked, so that I know that I don't 

19 have any out of order and I know the exhibit numbers? We can 

20 go off and you can tell me so I can , like, write it down? 

21 

22 

23 

24 

25 

MS. FAUL : Sure. 

JUDGE ESPOSITO: Let's go off the record. 

(Whereupon, a brief recess was taken.) 

JUDGE ESPOSITO: Back on the record. 

Okay, go ahead. 
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426 

1 Q Di d all of those individuals accept the job? 

2 (Witness examined the document.) 

3 THE WITNESS: Yes, they did. 

4 BY MS . FAUL : 

5 Q Did each of those ind ividual s accept a permanent 

6 replacement job? 

7 A They did. Yes. 

8 Q And do you recall the last day that you received any of 

9 these documents returned to you? 

10 A I know that the last person -- I don 1 t it. It was - - you 

11 know, whenever it was issued, it was within a day or so that we 

12 got them back. So whenever the last one was issued is when I 

13 got it back. I don't know the exact last day. I think it was 

14 let me just take -- can I just look at something? 

15 Q Sure. 

16 A Thanks. 

17 (Witness examined the document.) 

18 THE WITNESS: It was - - I believe it was the 19th of 

19 December. The last day t ha t we got this one -- these back. 

20 

21 

22 

23 

24 

25 

MS. 

MS. 

MS. 

MS. 

MS. 

19th . 11 

FAUL : 

LEAF: 

FAUL : 

LEAF: 

FAUL : 

Okay. 

Sorry, did she say the date? 

She did . 

What was it? 

Her response was "I believe it was Decembe r 
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427 

1 BY MS . FAUL : 

2 Q I'm going to ask you to look at some documents , some other 

3 documents. They have been marked into evidence --

4 

5 

6 

7 

MS. FAUL: If I could just take on e moment? 

JUDGE ESPOSITO: Sure. Let 's go off the record. 

(Whereupon, a brief recess was taken.) 

JUDGE ESPOSITO: Back on the record. 

8 DIRECT EXAMINATION (continued) 

9 BY MS . FAUL: 

10 Q Ms. Edelstein, do you know if there were any other 

11 employees that were hired after December 19th? 

12 A Yes, there was. There was one - - there was one gentleman 

13 that was hired who was hired without authorization from 

14 management but by one of the managers. And he was brought in 

15 and he worked and then we - - he - - t hen he worked for like a 

16 week. 

17 Q Okay. When you say "Without authorization from 

18 management," what did that mean? 

19 A It means that after the -- after the waiters went out on 

20 strike, we knew that there was the idea of, you know, that of 

21 preferential hiring and we knew that we would need to, after we 

22 made the permanent replacements, we would -- you know, we would 

23 need to do that, and follow that list. And the -- one of the 

24 managers or maitre d's who had previous l y been in a position to 

25 be able to hire, this gentleman came into the restaurant and he 
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1 A This document is the lunch and dinner tips. That's --

2 represents all of the waiters and bartenders who worked on --

3 during that week and what their tip cut was. 

433 

4 Q Okay. And if you could take a look at Exhibit Respondent 

5 1? What is that document? 

6 A This is the daily tip sheet for lunch and dinner. 

7 Q What period of time is that for? 

8 A For the day, Monday, December B, 2014. 

9 Q And do you know if -- okay. Are there other documents 

10 similar to this? 

11 A Yes. There's one of these every day that the restaurant 

12 is open. 

13 

14 

Q 

A 

And what does that represent? 

What this represents is t he number of waiters who worked. 

15 It's a record of how -- of the number of waiters who worked 

16 that day, the tips that were earned that day, and then the tip 

17 cut. And it 1 s used to feed - - they feed into payroll, a nd it's 

18 for the bartenders and for the waiters. So it shows how 

19 many how many people were needed on that day. 

20 Q Okay. 

21 MS. FAUL: So, Your Honor, and Genera l Counsel, Rebecca, I 

22 have more documents, and they're somewhat voluminous and I 

23 would like to put them into the record -- identify and put 

24 them -- then eventually put them into the record , but I want to 

25 do t hat the least cumbersome way. So I can provide the 
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503 

So go ahead. 1 Q 

2 A Just to - - so Steve and I needed to understand the -- you 

3 know, what -- what it meant that somebody was brought in, not 

4 on the list. 

5 Q 

6 A 

Um-hmm. 

Once we determined that we -- you know, we terminated his 

7 employment. 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

Okay. 

And --

So did you personally terminate him? Or someone else? 

I did not. 

Okay. Do you know who did? 

I don't -- I don't know who did. 

Okay. And did you give him a letter of termination? 

I did not. 

Okay. And do you know if a letter was given to him? 

I do not. 

You don't know or you --

I do not know if the letter if given to him. 

Okay. And you terminated him because he was not on the 

21 preferential rehire list; is that right? 

22 A He was not. Yeah. 

23 Q Okay. But after you terminated him from this waiter job, 

24 who did you offer his position to on that preferential rehire 

25 list? 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 

7 

Q 

He wasn't -- he wasn't - - you know, I don't -

Did you offer it to anybody? 

No, we didn' t need -- we didn't need more waiters. 

Okay. 

He was hired and we didn't need anybody. 

Okay. The question is --

MS. LEAF: I move to strike the answer. 

8 BY MS. LEAF: 

9 

10 

11 

Q The question is just - -

MS. FAUL: I would object to moving to strike 

JUDGE ESPOSITO: No; all right, I'm not going to strike 

12 the answer. 

13 BY MS . LEAF : 

504 

14 Q Did you hire anyone off the preferential rehire list upon 

15 learning in February 2015 that Jonathan was hired and was not 

16 on the list? 

17 

18 

19 

20 

21 

A 

Q 

We --

Yes or no. 

MS. FAUL: Objection. 

MS. LEAF: Your Honor, this is cross-examination. 

JUDGE ESPOSITO: Directing the Witness to ask -- to answer 

22 yes or no; the Witness will answer the quest i on as she sees 

23 fit. 

24 

25 

JUDGE ESPOS I TO: No, I mean she -

No one was hired? 
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505 

1 THE WITNESS: No one was hired. No one should have been 

2 hired. We didn't need anybody. 

3 MS . LEAF: That's not the question, Your Honor, and I'm 

4 going to move to stri ke the answer. 

5 JUDGE ES POSITO: The question is -- t he question is after 

6 Mr. Stroom, I think it is 

7 

8 

THE WITNESS: Strum, yeah. 

JUDGE ESPOSITO: Strum was discharged, did you hire anyone 

9 off the preferential hiri ng list in order to replace him? 

10 

11 

THE WI TNESS: No. 

MS. LEAF: Okay. 

12 BY MS. LEAF: 

13 Q And the preferential rehire list is also known as a 

14 Laidlaw list; is that what you're familiar with? 

15 

16 

A 

Q 

Yes. 

Okay. And the preferential rehire list that Sparks has is 

17 an attachment to General Counsel's Exhibit 6; is that right? 

18 

19 

20 

JUDGE ESPOSITO: Do you have --

THE WI TNESS: I do. Yes, okay. 

MR. BIANCO: How much more do you have? Can I just run to 

21 the men's r oom? 

22 

23 

24 

25 

JUDGE ESPOS ITO: Do you have a 

MR. BIANCO: I f she has one or two questions I 1 ll wait. 

MS. LEAF: I don 1 t have a few more questions. 

MR. BIANCO: I drank all my water. 
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1 

2 

MS . LEAF: I have a few more questions. 

JUDGE ESPOSITO : Al l right, why don ' t we take a break? 

506 

3 Why don 't we take a five-minute break . Okay, l et's go off the 

4 record. 

5 (Whereupon, a brief recess was t aken . ) 

6 JUDGE ESPOSITO: Back on the record. 

7 CROSS-EXAMINATION (cont inued) 

8 BY MS . LEAF : 

9 

10 

11 

Q 

A 

Q 

So we were talking about the preferential rehire l i st -

Right. 

-- and I referred you to General Counse l Exhibit 6, the 

12 second page, which is entitled "Preferential Rehire List. " 

13 This is Sparks 1 Laidlaw or preferential rehire list; correct? 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Q 

Correct. 

Okay. It's j udged based on sen iority; isn ' t that right? 

Correct. 

Okay. And seniority being the hire dates? 

Correct. 

Okay. And is seniority used for anything else in the 

20 restaurant, to your knowledge? 

21 

22 

A 

Q 

Not that I know of. 

Okay . And Sparks keeps a record of the date of hire of 

23 each employee that it has in its employment; correct ? 

24 

25 

A 

Q 

Correct. 

Okay. And they keep that in the ordinary course of 
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JUDGE ESPOSITO: No, I 1 ll allow it . 

Go ahead. 

539 

1 

2 

3 THE WITNESS: I did -- I did say that, but it didn't mean 

4 that, like, in the case of Joanna, it's not -- her name's not 

5 on this list. 

6 BY MS. FAUL: 

7 

8 

9 

Q 

A 

Q 

And are the names of the striking employees on that list? 

They are not. 

To your knowledge, have any of the striking employees' 

10 employment been terminated? 

11 

12 

A 

Q 

It has not been terminated. 

Are there circumstances where an employee may not be on 

13 either one of the dinner tips or the tip sheet , and that 

14 individual is still an employee? 

15 MS. LEAF: Can we can we know what you're referring to, 

16 because I don't know what the dinner tips is. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUDGE ESPOSITO: She's referring to the lunch and - 

MS. FAUL: GC - 13 

JUDGE ESPOSITO: dinner tips spreadsheet. 

MS. FAUL: (b) . 

MS. LEAF: That's lunch and dinner tips. 

MS. FAUL: Lunch and dinner tips. 

MS. LEAF: I'm just trying to clarify. 

MS. FAUL: And tip sheets. 

THE WITNESS: So you're asking if there's a circumstance 
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1 over the l ast five years would not and do not inc l ude Joanna 

2 because she does not work the dinner shift. 

565 

3 So her name doesn't appear on those. She wi l l appear 

4 on lunch schedules, she'll appear on the lunch and dinner tip 

5 record, but she will not appear on the schedule which is 

6 General Counsel's Exhibit 13(a ) that they were using to show 

7 this. 

MS. FAUL: All right. I just want to make sure that 8 

9 - - I agree with Rebecca and her statements. I just wanted to 

10 make sure you knew which document was the dinner .schedule. And 

11 Rebecca cleared that up with 13 (a). 

12 

13 

14 

15 then. 

16 

17 

JUDGE ESPOS ITO: All right. Okay. 

MS. LEAF: Okay. And then the - -

JUDGE ESPOSITO: That stipulation will be received 

MS. FAUL: Yes. 

MS. LEAF: And then the last off the record 

18 discussion that the General Counsel and the Respondent had this 

19 morning was about the ongoing summaries and potential 

20 stipulations on documents. 

21 And what we've decided is, is that, wel l the General 

22 Counsel is going t o enter into evidence the underlying 

23 documents for its summary. And I'm currently marking them as 

24 General Counsel's Exhibit's 39 through 44. 

25 And I'm going to be entering just the lunch and 
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566 

1 dinner tip record for one week of every month for the last five 

2 years . Respondent is going to be offering its own l unch and 

3 dinner, the col umns tip sheet for the corresponding weeks. 

4 And so that's how we've decided to handle the 

5 documents and, you know, neither party at this time is 

6 stipulating to the summaries that the other party has created. 

7 And I will have the documents prepared. There wil l 

8 be a few things that on the record I want to go over with you 

9 in terms of some date typos and redactions on the sheets that 

10 we can discuss before they go in . 

11 

1 2 

MR. BIANCO: Okay. 

MR. ZIMMERMAN: That's not entirely accurate. We 

13 would stipulate to the summaries . We are going to ask that the 

14 Judge receive our summary - -

15 

16 

MR. BIANCO: Right. 

MR. ZIMMERMAN: - - of our documents. I have no 

17 problem other than with t he points that I brought out to 

18 General Counsel a couple of days back as to discrepancies with 

19 her summary. 

20 

21 

I have no problem with her entering her summary. 

think it's accurate. I think ours is accurate . It would be 

I 

22 helpful in i nstruction for the Judge, so she doesn't need to go 

23 through, you know, five years of sheets. 

24 But if the General Counsel doesn't want to enter 

25 hers, that's fine as we l l . 
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568 

1 As I had told Ms. Leaf earlier in the event that the 

2 parties are not able to close t he record t oday, because there 

3 are additional documents that t hey need to review a nd perhaps 

4 offer or object to, we can leave the record open f o r that 

5 specific purpose. 

6 The witnesses, we have to finish the witnesses today. 

7 You got t o ask whatever you want to ask, whoever you want to 

8 ask it today. But the documents, if you want to leave the 

9 record open, we can do that. 

10 In that event, I want the parties to agree on a date 

11 for the submission of whatever additiona l documentation they 

12 want to enter into the record. 

13 As opposed to - - whatever you want to attach to your 

14 brief, turn in with your brief. But if we can't close the 

15 record today because there are additional documents that the 

16 parties need to deal with, then I want the part ies to agree on 

17 a date by which they're going to do that. 

18 And then we can close the record on that date. Okay? 

19 Anything else, Ms. Leaf? 

20 

21 

MS. LEAF: Not at this time. 

JUDGE ESPOS ITO: Okay. All right . Mr. Bianco , do 

22 you want to call another witness? 

23 

24 

25 

MR. BIANCO: Yes, Your Honor. Jus t give me a moment. 

JUDGE ESPOSITO: Sure. 

MS. FAUL: Your Honor, can we go off the record for a 
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1 A 

2 Q 

3 A 

They're a client of the firm . 

Did you work with them? 

I did. 

657 

4 Q Okay. I want to direct you - - you heard testimony about 

5 bargaining session. I want to direct your attention to a 

6 bargaining session of January 20 th of 2015. Do you recall that 

7 a bargaining session of 2015? 

8 

9 

10 

A 

Q 

A 

I do. 

Who was there? 

For the employer, it was a bargaining session between 

11 Sparks and Local 342. 

12 For the employer, it was myself, my partner, Regina Faul, 

13 Steve Cetta from Sparks and Susan Edelstein, HR consultant for 

14 Sparks. 

15 For t he Union, Lou Loiacono, Steven Borris and Ms. 

16 Martinez. I believe a business agent, Carolina Martinez, Val 

17 Hajdini, I think is his last name and Chr is Fuller. 

18 

19 

20 

21 

Q 

A 

Q 

A 

Did you have a conversation about the 401(k)? 

Yes. 

Tel l me about that. What was said? 

At the session, Lou Loiacono asked me, asked Sparks to 

22 produce a copy of the summary plan description, the SPD for the 

23 Fidelity 401k) plan for Sparks' waiters and bartenders . 

24 

25 

Q 

A 

Did you respond? 

I did. 
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1 

2 

3 

4 

Q 

A 

Q 

A 

What did you say? 

I said, "Okay. What's the bargaining purpose for it?" 

And what did he say? 

And Lou said to me, "Well the employees," or the men I 

658 

5 think he said, made calls to the Fidelity administrator wanting 

6 to take money out of their 40 1 (k). 

7 And that the Fidelity administrator told them that they -

8 

9 

10 

11 

MS. LEAF : Objection. Hearsay. 

JUDGE ESPOSITO: I' ll allow it. 

MS. LEAF: I also object to the relevance of this 

12 questioning . I'm not sure where we're going. 

13 JUDGE ESPOSITO: No, there's been testimony by 

14 employees about the status of their - - well, whether they 

15 would be able to withdraw money from their 40l(k) accounts. 

16 

17 anybody? 

18 

19 

MS. LEAF: You mean by the General Counsel or if 

JUDGE ESPOS ITO: I'm sorry? 

MS. LEAF: It wasn't - - I mean , I didn't ask 

20 employees about this. 

21 JUDGE ESPOSITO: Well, I don't know who asked. But 

22 there has been testimony about the 40l(k) plan and the employee 

23 status. 

24 And I believe there were letters p ut in about the 

25 employees having experienced a qualifying event that -
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1 

2 different. 

MS. LEAF: That's health insurance. That 's 

MR. MILNER: That was COBRA. 

JUDGE ESPOSITO: Oh, I'm sorry. That's for COBRA. 

MR. MILNER: Yeah. 

659 

3 

4 

5 

6 JUDGE ESPOSITO: I'm going to allow it. So go ahead, 

7 Mr. Bianco. 

8 

9 

THE WITNESS: Is that - -

JUDGE ESPOSITO: Oh, no, I thought he was going to 

10 ask another question. 

11 

12 

13 

14 

MR. BIANCO: Yeah. 

THE WITNESS: I was, I was answering. 

JUDGE ESPOSITO: Oh, okay. Go ahead. 

THE WITNESS: So to continue my answer. 

15 BY MR. BIANCO: 

16 Q 

17 A 

Continue your answer. 

And the Fidelity Administrator had told t he employees that 

18 they couldn't withdraw funds from their 401(k) because they had 

19 not been terminated. And they couldn't do so unless they were 

20 terminated. 

21 

22 

Q Did you say anything after that? 

MR. MILNER: And just to clarify, are we getting 

23 after the truth of the matter asserted? 

24 

25 

JUDGE ESPOSITO: I'm sorry? 

MR. MILNER: Is that being admitted for the truth of 
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1 the mat t er asserted? By hearsay by - -

2 JUDGE ESPOSITO: He's describing what happened at 

3 negotiations. So go on, Mr . Zimmerman. 

4 

5 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

A 

What happened? 

What do you mean what happened? 

Did you say anything? 

Yes. I said, "Which employees called Fidelity? 

Did you get a response? 

Yeah. Lou said, "Al l of t he employees. Let's just say 

10 all of the emp l oyees.n 

11 

12 

Q 

A 

Did you say anyth ing after that? 

I said, "Okay, I can check into it . It's not a surprise 

13 to me what you're saying because these employees are still 

14 active employees . However , I can check into it. 

15 Although I'm not sure how helpful I can be because the 

660 

16 40l{k) is not a Sparks' fund . It is a fund that is maintained 

17 on behalf of each of the employees so they can probably get the 

18 best information.n 

19 

20 

MR . BIANCO: No further questions, Your Honor. 

JUDGE ESPOSITO : Okay. Ms . Leaf, any cross 

21 examination? 

22 

23 

24 

25 minutes? 

MS . LEAF: Just a minute, please. 

JUDGE ESPOSITO: Mm mmm. 

MS. LEAF: Can we go off the record for a couple of 
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~ina E. Faul ___ ..,.= ____ _,,..,.., .. .,._.....,......,,...,.,....., __ """""""""""""" ........... """" .. ....., _______ ........... .,.,,,,--

From: 
Sent: 
To: 
Cc: 

Marc Zimmerman 
Thursday, February 05, 2015 4:13 PM 
Jhana Branker 
Lisa O'Leary; Lou Loiacono; Lou Sollicito; Regina E. Faul 

Subject: RE: Sparks Bargaining Information Request - SPARl<S STEAK HOUSE'S RESPONSES AND 

Attachments: 

Hi Jhana, 

OBJECTIONS 
CPR100_2008_SPD.PDF 

Please forward this response to the union's information requests to Rich: 

Rich, 

Following are Sparks Steak House's ("Sparks'') responses and objections to the union's requests for information you e
mailed to me on January 9, 2015 (the "Requests"). Of course, to the extent the union wishes to do so, Sparks is 
prepared, and willing, to bargain in good faith over the Requests and its objections and responses thereto, and will 
supplement its responses if further responsive information becomes available to it 

Sparks will make available to the union for inspection and review documents responsive to the Requests at the offices of 
Phillips Nizer. 666 Fifth Avenue, New York, New York 10103. Please contact Marc B. Zimmerman or Regina Faul to 
arrange to schedule review periods. Alternatively, If the union would prefer hard copies of the thousands of responsive 
documents, please so advise and we will arrange for printing and delivery at the union's expense. Of course, since the 
information contains employee payroll and other proprietary information, Sparks would require the union and its 
representative(s) to execute a standard confidentiality and non-disclosure agreement relating to such information. 

General Objections: 

A. Sparks objects to the Requests to the extent they are not made in good faith, but rather to annoy, harass and cause 
Sparks the unnecessary expenditure of time and resources to respond to requests that are not related to the performance 
of the union's statutory duties as bargaining agent. For example. the Requests seek documents relating back to July 
2010 •· three years prior to the union's certification as the representative for the bargaining unit and copies of long-settled 
lawsuits concerning allegations of sexual harassment. 

8. Sparks objects to the Requests to the extent they are not relevant, reasonably necessary or even directly related to the 
union's function as bargaining representative. In' fact, the union has made clear that it intends to have an outside attorney 
(who has represented Sparks' employees in a prior wage and hour lawsuit, but has no role In the parties' collective 
bargaining negotiations) to review the requested information, presumably to provide improper pre-litigation discovery in 
connection with a future wage claim against Sparks. 

C. Sparks objects to the Requests to the extent they are grossly overbroad and seek information: (i) for periods far 
predating the union's certification as collective bargaining representative for the bargaining unit; (Ii) for individuals outside 
the bargaining unit. Accordingly, as an accommodation, Sparks has compiled many thousands of documents responsive 
to the Requests: (a) from the period beginning with and following the union's certification as representative of the 
bargaining unit; and (b) redacted same to exclude Information that did not relate to bargaining unit employees, each as set 
forth in the specific responses below. 

D. Sparks objects to the Requests to the extent they are made In bad faith solely for the purpose of harassing Sparks and 
Sparks' employees and customers. 

E. Sparks objects to the Requests to the extent they require Sparks to create new documents and/or compilations ou1 of 
existing information. 

Scscific Responses and Obj?c\icn.Ji: 
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Request 1. Three years prior to the date of recognition all payroll records and copies of timecards to match the payroll 
records. All videos of all of the wait staff and bar staff punching in and out to work. 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents responsive to Request 1 at the offices of Phillips Nizer, 666 Fifth Avenue, New York, 
Mew York 10103. Please contact Marc 8. Zimmerman or Regina Faul to arrange to schedule review periods. 

Request 2. A copy of all payroll records perta ining to each employee to include the following: 
a. Hours worked, the rate that was paid for the hours worked 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents responsive to Request 2a at the offices of Phillips Nizer, 666 Fifth Avenue, New York, 
New York 10103. Please contact Marc B._ Zimmerman or Regina Faul to arrange to schedule review periods. 

b. All overtime hours for each week and the rate that was paid for all overtime hours 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents responsive to Request 2b at the offices of Phillips Nizer, 666 Fifth Avenue, New York, 
New York 10103. Please contact Marc 8. Zimmerman or Regina Faul to arrange to schedule review periods. 

c. All vacation reimbursements and the rate that was paid for vacation reimbursements 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
Inspection and review documents responsive to Request 2c at the offices of Phillips Nizer, 666 Fifth Avenue, New York, 
New York 10103. Please contact Marc B. Zimmerman or Regina Faul to arrange to schedule review periods. 

d. All call-in pay that each employee received and the rate they received for it 

Response and Objections: Subject to the General Objections above, Sparks has no documents responsive to Request 
2d. 

e. All paid time off excluding vacation and the rate of pay that was paid for it 

Response and Objections: Subject to the General Objections above, Sparks has no documents responsive to Request 
2e. 

f. A list from the company of all tip credit per hour the company took for each employee 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents responsive to Request 2f at the offices of Phillips Nizer, 666 Fifth Avenue, New York, 
New York 10103. Please contact Marc B. Zimmerman or Regina Faul to arrange to schedule review periods. 

g. A list from the company of all meal credits the company took for each employee 

Response and Objections: Subject to the General Objections above, Sparks has no documents responsive to Request 
2g. 

h. All party contracts going back three years prior to the recognition determining the gratuity for each party contract and 
whether the gratuity was paid in cash or by credit card 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents reflecting tips received by bargaining unit employees responsive to Request 2h at the 
offices of Phillips Nizer, 666 Fifth Avenue, New York, New York 10103. Please contact Marc B. Zimmerman or Regina 
Faul to arrange to schedule review periods. 

i. Any tip credit that was used by the employer, taxed and paid to the employee as part of their wages 

Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 2i as it is 
unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify same. 

18 
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j. A copy of all records for each employee that received uniform allowance, including the rate of the allowance and the 
date it was paid 

Response and Objections: Subject to the General Objections above, Sparks has no documents responsive to Request 2j. 

Request 3. Information in writing pertaining to all past practices for the following issues'. 
a. Practice for changing before and after work 

Response and Objections: Subject to the General Objections above, Sparks has no documents responsive to Request 
3a. Sparks further responds that all terms and conditions of employment for bargaining unit employees are subjects of 
bargaining presently being negotiated with the union. 

b. Practice for overtime, how it is scheduled and how it is paid, cash, non-taxable cash or check 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents reflecting overtime payments to bargaining unit employees responsive to Request 3b at 
the offices of Phillips Niz.er, 666 Fifth Avenue, New York, New York 10103. Please contact Marc B. Zimmerman or 
Regina Faul to arrange to schedule review periods. Sparks further responds that all terms and conditions of employment 
for bargaining unit employees are subjects of bargaining presently being negotiated with the union, 

Request 4. Name address and contact person for the prior payroll company. Please include the template draft of the 
payroll checks used indicating deductions, reimbursements and all year to date pay. MeEJning a copy of the former 
paystub that an employee had received from the prior payroll company listing all of the itemized categories that the 
employer had used to establish pay. 

Responses and Objections: Subject to the General Objections above, Sparks will make available to the union for 
inspection and review documents responsive to Request 4 at the offices of Phillips Nizer, 666 Fifth Avenue, New York, 
New York 10103. Please contact Marc B. Zimmerman or Regina Faul to arrange to schedule review periods. Sparks 
further responds that Fidelity can be reached at (877) 902-0304; and ADP can be reached at (855) 204-1905. 

Request 5. A copy of the name, address, contact number and contact person for the new payroll company using the 
same format categorized lists that the employer used to calculate rate of pay (as in part 4 above). 

Responses and Objections: Subject to the Genera! Objections above, Sparks responds that Fidelity can be reached at 
( 877) 902-0304. 

Request 6. The reason in writing why the employer changed payroll companies. 

Response and Objections: Subject to the General Objections above, Sparks responds that it changed payroll companies 
because it elected to try a new service provider. 

Request 7. Copy of any evidence and/or videos that the employer has pertaining as evidence to support the 
employer's representative's response to the Union's unconditional return to work. We were told in writing by the employer 
representative that the employees could not return to work due to the fact that the representative was protecting his 
clienfs property due to Incidents that tool< place at Sparks which had nothing to do with the employees or the strike or the 
lockout. 

Response and Objections: Sparks objects to Request 7 as it facially seeks irrelevant information "which had nothing to do 
with the employees or the strike or the lockout." Subject to the foregoing objection and the General Objectior,s above, 
Sparks responds that all terms and conditions of employment for bargaining unit employees are subjects of bargaining 
presently being negotiated with the union. 

Request 8. Copy of any documents that the employer or employer representative has sent to unemployment as a 
reason for denying unemployment insurance. 

Response and Objections: Subject to the General Objections above, Sparks objects to Request 8 as it does not set forth 
the name(s) of employees for which information is sought, or a relevant time period for its inquiry. Subject to the General 
Objections above, Sparks will make available to the union for inspection and review documents responsive to Request 8 
at the offices of Phillips Nizer, 666 Fifth Avenue, New Yori<, New York 10103. Please contact Marc 8. Zimmerman or 
Regina Faul to arrange to schedule review periods. 

19 

USCA Case #18-1165      Document #1772854            Filed: 02/11/2019      Page 90 of 119



A204

Request 9. All personal belongings that belong to all locked out employees from their locker or wherever else they 

may have them placed in the restaurant or on the restaurant's property to be returned to each employee upon request 

from the Union in writing (please see request) within 24hours of the notice, The employer shall let those employees in to 

collect their items. If the employer refuses to do so the Union will file necessary complaints with NYPO, 

Response and Objections: Sparks objects to Request 9 as it is not a request for information to which a response is 

required. 

Request 10, A copy of and an accounting of all money paid by the employer on anti-Lmion activity during and prior to the 

Union's certification. Example, if the employer has held anti-union meetings, captured audiences prior to 3 years or during 

the time the Union has been certified the employer would have had filed a statement with the US Department of Labor 

reporting the expenditure for anti-union activity. 

Response and Objections: Subject to the General Objections above, Sparks will make available to the union for 

inspection and review documents responsive to Request 1 Oat the offices of Phillips Nizer, 666 Fifth Avenue, New York, 

New York 10103. Please contact Marc B. Zimmerman or Regina Faul to arrange to schedule review periods. 

Request 11. Copy of the employer's statement filed with the US Department of Labor on the expense that was paid 

during the time the Union has been certified for union activity from prior to the current representative and for the current 

representative. A statement from the current representative filed with the government for the amount that was paid or 

contract that is signed for antl•unlon activity. 

Response and Objections: Subject to the General Objections above, to the extent Request 11 seeks information separate 

and apart from that sought by Request 10, Sparks cannot respond to Request 11 as it is unclear, and Sparks does not 

understand what information the union is requesting and asks the union to clarify same. 

Request 12. A copy of the lawsuits that were settled between the employer and the employees represented by Louis 

Pechman. The settlement shall be complete in all areas. It is the Union's understanding that there was a settlement for 

sexual harassment, a settlement for retaliation, and there was a settlement for misappropriate of tips. 

Response and Objections: Sparks objects to Request 12 based upon the General Objections above Sparks further 

responds that the union has identified "Louis Pechman" as their attorney in connection with the review of Sparks' 

responses to these Requests. Accordingly, the union can obtain such information from Mr. Pechman directly. 

Request 13. A copy of all COBRA letters that the employer sent out to the employees notifying them that their coverage 

would be discontinued as of January 1, 2015. The Arisa law covering that requires the employer to notify each employee 

30 days in advance to have the ability to pay for their coverage under COBRA. If the employer fails to do so, the employer 

will be responsible for all medical coverage going forward until at such time notice is given. Because of the refusal to 

discuss with the Union by the employer or the employer's representative the medical for the employees have been and 

still are willing and able to make their contributions lo healthcare. At no time were the employees notified of termination or 

notified that their coverage was to be cut off. It has been a past practice for the employer for many years and in retaliation 

tor union activity the employer has cut off their coverage. 

Response and Objections Subject to the General Objections above, Sparks is in the process of sending notices of 

eligibility to elect COBRA continuation coverage to a number of bargaining unit employees, and·Sparks will make 

available to the union for inspection and review documents responsive to Request 13 at the offices of Phillips Nizer, 666 

Fifth Avenue, New York, New York 10103. Please contact Marc B. Zimmerman or Regina Faul to arrange to schedule 

review periods. 

Request 14, Please send a copy of all past practices that were in effect three years prior to and during the time of the 

Union's certification, These past practices should include the methodology used for 
a. pay, Including all the categories of the new company and old 

Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 14a as it is 

unclear, and Sparks does not understand what Information the union is requesting and asks the union to clarify 

same. Sparks states affirmatively that all terms and conditions of employment for bargaining unit employees are subjects 

of bargaining presently being negotiated with the union. 

b. The practice for Fidelity 
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Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 14b as it is 
unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify 
same. Sparks states affirmatively that all terms and conditions of employment for bargaining unit employees are subjects 
of bargaining presently being negotiated with the union. 

c. The SPD for the Fidelity Fund 

Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 14c as it is 
unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify 
same. Sparks states affirmatively that all terms and conditions of employment for bargaining unit employees are subjects 
of bargaining presently being negotiated with the union. Sparks also attaches hereto the Summary Plan Description for 
the Michael Cetta, Inc. 401(k) Plan. 

d. The employers reason to not allow employees to withdraw money from Fidelity. It has been reported to us by Fidelity 
that a letter is required from the employer before any money can be withdrawn. The employer has failed to provide the 
SPD, which we are requesting now, for the plan description. This is another Arisa violation. 

Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 14d as it is 
unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify 
same. Sparks states affirmatively that all terms and conditions of employment for bargaining unit employees are subjects 
of bargaining presently being negotiated with the union. Sparks also attaches hereto the Summary Plan Description for 
the Michael Cetta, Inc. 401(k) Plan. 

e. The name, telephone, address and contact person for Fidelity prior to the Union three years and after the Union 
certification and any other annuity or 401 k fund that contributions were being made by the employees and if changed the 
reason for changing them. 

Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 14e as it is 

unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify 
same. Sparks states affirmatively that all terms and conditions of employment for bargaining unit employees are subjects 
of bargaining presently being negotiated with the union. 

f. Also, any cost Incurred by the employer for administering this fund or paid to the employer for administering this 
fund or any admin cost that is being paid by the employees for their participation in the employer sponsored fund. 

Response and Objections: Subject to the General Objections above, Sparf<s cannot respond to Request 14f as it is 
unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify 
same. Sparks states affirmatively that all terms and conditions of employment for bargaining unit employees are subjects 
of bargaining presently being negotiated with the union. 

Request 15. A copy of all information that the employer has received from the healthcare fund pertaining to benefits, 
status, etc. and the Fidelity and any other fund pertafn ing to investments, status, practices. 

Response and Objections: Subject to the General Objections above, Sparks cannot respond to Request 15 as ft is 
unclear, and Sparks does not understand what information the union is requesting and asks the union to clarify same. 

Marc B. Zimmerman, Esq. 
Phillips Nlzer LLP 
666 Fifth Avenue 
New York, New York 10103-0084 
Tel: (212) 841-0512 
Fax: (212) 262-5152 
mzimmarman@phillipsn!zer.com 

From: Jhana Branker [mailto:JBranker@UFCW342.ORG] 
Sent: Ftiday, January 09, 2015 4:48 PM 
To: Marc Zimmerman 
Cc: Lisa O'Leary; Lou Loiacono; Lou Sollicito 
Subject: Sparks Bargaining Information Request 
lmport:ance: High 
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S~nt. on behalf of President Richard Abondo!o, Loi::.! 342: 

DRAFT 

In order for the Union to continue to bargain the collective bargaining agreement with Sparl<s, we need to have the 
ability to fully represent our members In bargaining the Union has included in this document a list of Information that 
will be required to conclude or proceed with negotiations. 

The Union Is reguestinw 

1. Three years prior to the date of recognition all payroll records and copies of timecards to match the payroll 

records. All videos of all of the wait staff and bar staff punching in and out to work. 

2. A copy of all payroll records pertaining to each employee to include the following: 
a. Hours worked, the rate that was paid for the hours worked 
b. All overtime hours for each week and the rate that was paid for all overtime hours 
c. All vacation reimbursements and the rate that was paid for vacation reimbursements 

d. All call-in pay that each employee received and the rate they received for it 
e. All paid time off excluding vacation and the rate of pay that was paid for It 
f. A list from the company of all tip credit per hour the company took for each employee 
g. A 11st from the company of all meal credits the company took for each employee 

h. All party contracts going back three years prior to the recognition determining the gratuity for each 

party contract and whether the gratuity was paid in cash or by credit card 
i. Any tip credit that was used by the employer, taxed and paid to the employee as part of their wages 
j. A copy of all records for each employee that received uniform allowance, Including the rate of the 

allowance and the date it was paid 

3. Information in writing pertaining to all past practices for the following issues: 
a. Practice for changing before and after work 
b. Practice for overtime, how It is scheduled and how it is paid, cash, non-taxable cash or check 

4. Name address and contact person for the prior payroll company. Please include the template draft of the 
payroll checks used indicating deductions, reimbursements and all year to date pay. Meaning a copy of the 
former paystub that an employee had received from the prior payroll company listing all of the itemized 
categories that the employer had used to establish pay. 

S. A copy of the name, address, contact number and contact person for the new payroll company using the same 
format categorized lists that the employer used to calculate rate of pay (as in part 4 above}. 

6. The reason in writing why the employer changed payroll companies. 

7. Copy of any evidence and/or videos that the employer has pertaining as evidence to support the employer's 
representative's response to the Union's unconditional return to work. We were told in writing by the employer 
representative that the employees could not return to work due to the fact that the representative was 

protecting his client's property due to incidents that took place at Sparks which had nothing to do with the 

employees or the strike or the lockout. 

8. Copy of any documents that the employer or employer representative has sent to unemployment as a reason 

for denying unemployment insurance. 
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9. All personal belongings that belong to all locked out employees from their locker or wherever else they may 

have them placed in the restaurant or on the restaurant's property to be returned to each employee upon 

request from the Union in writing (please see request) within 24hours of the notice. The employer shall let those 

employees in to collect their items. If the employer refuses to do so the Union will file necessary complaints with 

NYPD. 

10. A copy of and an accounting of all money paid by the employer on anti-union activity during and prior to the 

Union's certification. Example, if the employer has held anti-union meetings, captured audiences prior to 3 years 

or during the time the Union has been certified the employer would have had filed a statement with the US 

Department of labor reporting the expenditure for anti-union activity. 

11. Copy of the employer's statement filed with the US Department of Labor on the expense that was paid during 

the time the Union has been certified for union activity from prior to the current representative and for the 

current representative. A statement from the current representative filed with the government for the amount 

that was paid or contract that is signed for anti-union activity. 

12. A copy of the lawsuits that wer~ settled between the employer and the employees represented by Louis 

Pechman. The settlement shall be complete in all areas. It ls the Union's understanding that there was a 

settlement for sexual harassment, a settlement for retaliation, and there was a settlement for misappropriate of 

tips. 

13. A copy of all COBRA letters that the employer sent out to the employees notifying them that their coverage 

would be discontinued as of January 1, 2015. The Arisa law covering that requires the employer to notify each 

employee 30 days in advance to have the ability to pay for their coverage under COBRA. If the employer fails to 

do so, the employer will be responsible for all medical coverage going forward until at such time notice is given. 

Because of the refusal to discuss with the Union by the employer or the employer's representative the medical 

for the employees have been and still are willing and able to make their contributions to healthcare. At no t ime 

were the employees notified of termlnation or notified that their coverage was to be cut off. It has been a past 

practice for the employer for many years and in retaliation for union activity the employer has cut off their 

coverage. 

14. Please send a copy of all past practices that were in effect three years prior to and d LJring the t ime of the 

Union's certification. These past practices should include the methodology used for 

a. pay, including all the categories of the new company and old 

b. The practice for'Fidelity 

c. The SPD for the Fidelity Fund 

d. The employers reason to not allow employees to withdraw money from Fidelity. It has been reported to 

us by Fidelity that a letter is required from the employer before any money can be withdrawn. The 

employer has failed to provide the SPD, which we are requesting now, for the plan description. This Is 

another Arisa violation. 

e. The name, telephone, address and contact person for Fidelity prior to the Union three years and after 

the Union certification and any other annuity or 401k fund that contributions were being made by the 

employees and if changed the reason for changing them. 

f Also, any cost incurred by the employer for administering this fund or paid to the employer for 

administering this fund or any ad min cost that is being pald by the employees for their participation in 

the employer sponsored fund. 

15. A copy of all information that the employer has received from the healthcare fund pertaining to benefits, status, 

etc . and the Fidelity and any other fund pertaining to investments, status, practices. 
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This is the first list of several requests. Although the above requests may be specific in nature, they are not limited to but 
Inclusive of any other information relevant to the above and/or bargaining. Save yourself some trouble because it could 
be expansive. You might as well give as much information as possible and save yourself sorne time. 

NOTE: The Union has the right to add, change, or delete any of the above requests. This Is a DRAFT, therefore there 
could be misspellings or incorrect grammar. If there is any confusion the Union Is available to discuss and/or explain any 
of the above. 

Jhana Branker 
UFCW l.ocal 342 
168 East Jericho Turnpike 
Mineola, NY .11501 
Tel: (516) 824-3832 
Fax: (15161 824-;!658 
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210 :EASr ~ ~~ET, NfW YOR.._1',.,NEW YO~K.._10011 
6S,-"ta55 

August 2S, 2015 

VlA FEDEX OVERNIGHT & REGULAR MAil 

Mr. Adn11J1 Nuredini 
30-37 38111 Street, I~• Fl 
Astoria, NY 11103 

Re: orrer of Relnst.saement 

Dear Adnan Nuredini: 

l21'Q;., / 
Exh. Nb:-1.i.L Reoolvad~ Rejected_ 

Case No.:_7 7T'i~~~~-.....::::=---

Case Name:~~+ $bfL 
No. Pgs,-j'.._~_, ?a--,-, 

As a result of the departure of a permanent replacement employee, effi:ctlve on August 
25, 2015 Sparks Steak House is pleased to offer you full reinstatement to 11. position ns a waiter, 
effective imrncdi:ucly, consistent with your preferential rehire rights as an economic striker 
under the National Labor Relations Act. See The Laidlaw Corp., 171 NLRB 1366, 1369-70 
(1968), a/fd, 414 F.2d 99 (7th Cir. 1969), cert. denied, 397 U.S. 920 (1970). 

Pleuse immedia1ely contact Shnilesh Desai and Susnn Edelstein to arrange for your return 
to work or to advise Sparks Steak House that you voluntarily elect not to e~ercise your rehire 
right (e.g. , if you have obtained alternate employment or otherwise choose not to return 10 work). 
If you do not contact us promptly, we will be forced to offer the position to another employee. 

We look forward to hearing from you, 

Sincerely 

Sparks Steak House 

By: ~ '41 ~ 

cc: Lou Lolacono, UFCW Local 342 
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Rlcl1~rd Aboodalo 
Pfelldent 

Oeana Telm1nv 
01,~r:10, of OtS•Matro~ 

August 25, 2015 

SENT VIA CERTIFIED MAIL: 7006 21S0 0005 7933 0929 

Mr. Steven Cetta 
Sparks Steakhouse 
21 o E 46th Street 
New York, NY 10017 

Mr. Cetta: 

U5B O'Leary 
Socreta1ry,, Tn:u•ura, 

Terll5ha Wlltlam~on 
Rc<;crdirlS ~ttet/Jty 

Exe<utls~ Al.,f,tant ID the !'<1sld•nt 

As we understand, it Is your company's position that various workers represented by UFCW Local 
342 were previously permanently replaced. 

Although we do not agree with your characterization of their status and we reserve all of our legal 
rights, remedies and positions in this matter, please consider this a demand for the following information: 

1. A full list of whom you are claiming to be on a preferential rehire list along with their dates of hire 
and last date worked. 

2. The methodology utilized in compiling the order of recall. 

3. Names and addresses of all persons you claim to have permanently replaced your other 
employees with the date of their hire, job title and rate of pay. 

Notwithstanding the above demand, Local 342 considers all the employee$ who are subjects of 
the pending NLRB case to have been illegally discharged and to be entitled to reinstatement with full back 
pay. 

Lou Loiacono 
Executive Director of UFCW Local 342 

Cc: Marty Milner, Lisa O'Leary, Stephen Booras, Mark Zimmerman, Regina Faul 

166 East Jericho Turnpike o Mineola, NY 11501 CJ 516-824·3600 

{j--(_ s 
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PHILLIPS NIZERLLP 

R9glna E. F•ul 
212 .841,0575 
rfav!Ophillipsnizer.com 

September 11, 2015 

VIA ELECTRONIC MAIL -L1oiacono@UFCW342.org 
AND REGULAR MAIL 

666 f'iltl'I Ave11ue 
New York, NY 10103,0084 
212,977.9700 
Fax 212 .262.5152 

600 Old Country Roijd 
Gardan City, NY 11530,2011 
516 .229.9400 
Fax 516.228 .9612 

Court Plata Nor th 
25 Main Stre~t 
He,;;kensack, NJ 07801,7015 
201.497 .3700 
Fax 201 ,646.1764 

www.phillipsnizer.com 

Lou Loiacono 
Executive Director 
UFCW Local 342 

? ,.~> I 
Exh. B--E- Received L Rejected-

166 E. Jericho Turnpike 
Mineola, NY 11501 

Re: Sparks Steak House 

Dear Lou: 

We have been referred your letter to Steven Cetta dated August 25, 2015 for response. 

We note that Sherai Pernell (from your office) e-mailed me a.nd Marc Zimmennan a copy of the 

letter late in the afternoon on September 3, 2015, and that the envelope in which the letter was 

delivered was postage-stamped and date-stamped September 3, 2015. 

Following are Sparks Steak House's responses to Local 342's infom1ation requests 

' d' 1 1 
containe in your etter. 

Request ( l ): 

Request (2): 
Response: 

A full list of whom you are claiming to be on a preferential rehire list along with 

their dates of hire and last date worked. 
All employees formerly employed as waiters and bartenders at Sparh Sleak 

House who engaged in an economic strike commencing on December 10, 2014 

are eligible for preferential rehire consistent with their rights as economic strikers 

under the National Labor Relations Act. See The Laidlaw Corp., 171 NLRB 

1366, 1369-70 (1968), afld, 414 F.2d 99 (7th Cir. 1969), cert. denied, 397 U.S. 

920 (1970). Although the union already maintains the requested information 

concerning such employees, we attach a list of same. 

The methodology utilized in compiling the order of recall. 

Sparks Steak House objects to the union's request as vague, particularly as it uses 

the term "order ofrecall". Notwithstanding such objection, Sparks Steak House 

has determined to fill open positions at Sparks Steak House with employees 

1 Sparks Steak House reserves all rights to supplement an&or amend its responses and objections as it deems 

necessary and relevant. 

G-c. 0 
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PHILLIPS NIZER,,, 
Lou Lo Iacono 
Executive Director 
September ! I, 2015 

eligible for preferential rehire consistent with their rights as an economic striker 
under the National Labor Relations Act (see The Laidlaw Corp,, 171 NLRB 1366, 
1369~70 (1968), a/fd, 414 F.2d 99 (7th Cir. 1969), cert. denied, 397 U.S. 920 
(1970)) on a "seniority basis," starting with the employee who has been employed 
by Sparks Steak House for the longest tenure. 

Request (3): Names and addresses of all persons you claim to have permanently replaced your 
other employees with the date of their hire, job title and rate of pay, 

Rcsponsr.:: Sparks Steak House objects to the union's request as vague, particularly as it uses 
the phrase "all persons you claim to have permanently replaced your other 
employees". Notwithstanding such objection, Sparks Steak House attaches a list 
of those employees it hired as permanent replacements for its employees who 
engaged in an .economic strike commencing on December l 0, 2014, along with 
their dates of hire, addresses, job titles and rates of pay. 

Very truly yours, 
PH t LLf PS NIZER LLP 

~~~~M~ 
Encl. 
cc: Sparks Steak House 

l:!634a9. l 
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Preferential Rehire List 

last day 
Employee Name Dept/Cost Center Date_of _Hire worked 

Nuredinl, Adnan Bartenders 21-Jul-95 10-Dec-14 
lvce, Ante Waiters 2-Apr-97 10-Dec-14 
Lustica, Silvio Waiters 1-Aug-97 10-Dec-14 
Karahoda, Jeton Walters l -Jun-98 10-Dec-14 
Alarcon, Gerardo Jose Waiters 29-Feb-OO 10-Dec-14 
Iriarte, Juan A. Waiters 5-Apr-00 10-Dec-14 
Spahija, Fatlum Waiters 29-Aug-OO 10-Dec-14 
Prelvukaj, Sadik Waiters 1-Dec-01 10-Dec-14 
Zeqlraj, Mergim Walters 22-Jul-02 10-Dec-14 
Lamniji, Rachld Waiters 5-Aug-02 10-Dec-14 
Hoxhaj, Elvi Bartenders 21-0ct-02 lO-Dec-14 
Neziraj, Xhavit Walters 29-Mar-04 10-0ec-14 
Lokai, Valen Waiters 7-Feb-05 10-Dec-14 
Mushkolaj, lber Walters 21-Feb-05 10-Dec-14 
Collins, Ian Waiters 12-May-05 10-Dec-14 
Resulbegu, Nagip Waiters 21-Nov-05 10-Dec-14 
Cutra, Elvis Walters 22-May-06 10-Dec-14 
Tagani, Alim Waiters 27-Nov-06 10-Dec-14 
Fuller, l<ristofer S. Waiters 19-Feb-07 10-Dec-14 
El ldrlssi, Youssef S. Walters 30-Jun-08 10-Dec-14 
Neziraj, Kenan Waiters 2-Sep-08 10-Dec-14 
Hajdini, ValJon Waiters 22-Sep-08 10-Dec-14 
Demaj, Arlind Waiters 21-0ct-08 10-Dec-14 
Kukaj, Milazim Waiters 23-Nov-09 10-Dec-14 
Neziraj, Ga"I Waiters 1-Dec-09 10-Dec-14 
Seddiki, Khalid Walters 9-Apr-10 10-Dec-14 
Jakupi, Amir Waiters 27-Sep-11 10-Dec-14 
Albarracin, Fredy Y. Walters 17-0ct-11 10-Dec-14 
Patino, Juan Manuel Waiters 21-Nov-11 10-Dec-14 
Stepien, Andrzej R. Walters 14-Aug-12 10-Dec-14 
Gjevukaj, Adem Waiters 4-Sep-12 10-Dec-14 
Beljan, Marko Walters 22-0ct-12 10-Dec-14 
Puente, Francisco Waiters 12-Nov-12 10-Dec-14 
Kelmendi, Bardhyl Walters 19-Nov-12 10-Dec-14 
Qelia, Ermal Waiters 18-Nov-13 10-Dec-14 
Campanella, James Waiters 25-Nov-13 10-Dec-14 

1'263358.3 
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PHILLIPS NIZERLLP 

Regin11 £, Feul 
212.641.0575 
rfaul~philllpsnizer.com 

October 5, 2015 

VIA ELECTRONIC MAIL-Lloiacono@UFCW342.org 
AND REGULAR MAIL 
Lou Lolacono 
Executive Director 
UFCW Local 342 
166 E. Jericho Turnpike 
Mineola, NY 11501 

Re: Sparks Steak House 

Dear Lou: 

666 Fiith Avenue 
New York. NY 10103-0064 
212 . 977.9700 
Fax 212 .262.5152 

600 Old Country Road 
Garden City, NY 11530-2011 
516.229.9400 
Fax 516 .2.!8 .9612 

Court Plaza North 
25 Main Stree~ 
Hackensack. NJ 07601-7015 
201 .487 .3700 
Fa;( 201.646.1764 

www.phillipsnizer.com 

Following is Sparks Steak House's amended response to request 3 of Local 342's 
information requests contained in your letter to Steven Cetta dated August 25, 2015. 
Accordingly, my September 11, 2015 letter to you, and the enclosures thereto, are amended 
likewise, as follows: 1 

Request (3): Names and addresses of all persons you claim to have permanently replaced your 
other employees with the date of their hire, job title and rate of pay. 

Response: Sparks Steak House objects to the union's request as vague, particularly as it uses 
the phrase "all persons you claim to have permanently replaced your other 
employees". Notwithstanding such objection, Sparks Steak House attaches a list 
of those employees it hired as pennanent replacements for its employees who 
engaged in an economic strike commencing on December 10, 2014, along with 
their dates of hire, addresses, job titles and rates of pay. 

Encl. 
cc: Sparks Steak House 

Very truly yours, 
PHILLIPS NIZER LLP 

~~ 

1 Sparks Steak House reserves all rights to supplement and/or amend its responses and objections as it deerns 
necessary and relevant. 
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• Discovery Benefits, Inc. 
PO Box 2079 
Omaha, NE 68103-2079 

61 

~lilazim Kukaj 
 

 
 

Dear Milazlm Kukaj: 

~ ~ 
Discovery Benefits 

simplify.~ 

1/16/2015 

This letter contains Important Information about your COBRA continuation coverage rights as well as Qther 
health coverage elternatlves that may be avallable to you through the Health Insurance Marketplace. You 
may be able to get coverage through the Health Insurance Marketplace that costs less than COBRA 
continuation coverage. For more Information on the Health Insurance Marketplace go to 
www.HealthCare.gov or call 1-800-318-2596. Please read the Information In this notice very carefully before 
you make your decision. 

On 12/31/2014, you experienced an event of a/an Termination which constitutes a qualifying event under the 
Sparks Steak House group health plan(s). As a result, your coverage, and that of your covered dependent(s), if any, 
wUI end on the date(s) set forth on the COBRA Continuation Election Form accompanying this letter. Under the 
provisions of 1he Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) this entUles you and your 
covered dependent(s) If any, to elect to continue coverage (referred to as COBRA coverage) under the plan(s) 
enrolled as active member(s). The first day of COBRA coverage and the maximum continuation period Is 
determined by the plan. Ple~,se refer to your COBRA Election Form enclo~~d to determine your first day of COBRA 
coverage and maximum continuation period ("Last Day ot COBRA"). 

COBRA Continuation Coverage 
Federal law requires that most group health plans (including this plan) give employees and their families the 
opportunity to con11nue 1heir health care coverage when there Is a "qualifying event" that would result in a loss of 
coverage under an employer's plan. Depending on the type of qualifying event, "qua.llfied beneficiaries" can Include 
the employee (or retired employee) covered under the group health plan, the covered employee's spouse, and the 
dependent children ot the covered employee. 

Continuation coverage Is the same coverage that the plan gives to other participants or beneficiaries under the plan 
who are not receiving continuation coverage. Each quallfled beneficiary who elects continuation coverage will have 
the same tights under.the plan as other participants or beneficiaries covered under the plan. 

How to Elect COBRA Coverage 
Under COBRA, you have a limited number of days to elect continuation coverage. Your election window is 
determined by the plan and is calculated from the date your coverage under the plan is lost because of the event 
described above or the date this notice of your election rights Is sent to you, whichever is later. · 

To elect COBRA coverage, you must complete and submit the enclosed election form to Discovery Benefits, Ina. no 
later than the Election Period End date ("Last Day to Elect"} listed on the enclosed COBRA Election Form. This 
same notice may be sent separately to your spouse (If your spouse resides at a different address), If any; however, 
only one of you needs to elect continuation coverage for your spouse and dependent child(ren), If any, who wish to 
continue coverage. Furthermore. because COBRA gives you the right to elect coverage independently, you, your 
spouse or dependent ch!!d(ren), If any, may elect single coverage and not Include those lndiVlduals who do not wish 
to continue coverage, For example, your covered spouse may elect continuation coverage even If you do not. In 
addition, continuation coverage may be elected for only one, several, or for all your dependent children who are 
qualified beneficiaries. 

G-crs 
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Instead of enrolling in COBRA continuation coverage, there may be other more affordable coverage options for yoJ r~ 
and your family through the Health Insurance Marketplace, Medicaid, or other group health plan coverage options 
(such as a spouse's plan) through what is called a dspeclal enrollment period." Some of these options may cost less 
than COBRA continuation coverage. 

You should compare your other coverage options with COBRA continuation coverage and choose the coverage 
that Is best for you. For example, If you move to other coverage you may pay more out of pocket than you would 
under COBRA because the new coverage may impose a new deductlbla. 

When you lose job-based health coverage, It is important to consldiar your other coverage options In considering 
whether to elect COBRA. Once you've made your choice, it can be difficult or impossible to switch to another 
coverage option. 

Cost of COBRA Continuation Coverage 
Each qualified beneficiary Is required to pay the entire cost of continuation coverage. The amount a qualified 
beneficiary may be required to pay may not exceed 102 percent (or, In the case of an extension of continuation 
coverage due to a disability, 150 percent) of the cost to the group health plan (including both employer and 
employee contributions) for coverage of a similarly situated plan participant or beneficiary who is not receiving 
continuation coverage. The required monthly payment tor each option is described in the enclosed electlon fonn. 

Payment of COBRA Coverage Premiums 
Elts.t payment foe coounuatfon coverag,a 
If you elect continuation coverage, you are not required to send any payment with your elecllon. However, you 
must make your first payment for continuation coverage no later than 45 days after the date of your election. (This 
is the date your Election Form Is postmarked, If malled.) If you do not make your first payment for continuation 
coverage in full no later than 45 days after the date of your election, you will lose all continuation coverage rights 
under the plan. Your first payment must cover the cost o1 COBRA continuation coverage from the time your 
coverage under the plan was lost through the end of the month, as well as any premiums that become due prior to 
the end of the 45-day period. You are responsible for me.king sure that the amount of your first payment is correct. 
You may contact Dlscoveiy Benefits• customer service team at (866) 451·3399 to confirm the correct amount of 
your first payment. 

Monthly pavments for Q1Jn.tir!1Jatloo cov:erag'2 
After you make your first payment for continuation coverage, you will be required to make monthly payments for 
each subsequent month of COBRA continuation coverage. The current amount of this premium is explained In the 
enclosed COBRA Election Form. The premium may change In the future. Under the plan, each of these monthly 
payments for continuation coverage is due on the first day of the month for that month's coverage period. Thus, if 
you make a monthly payment on or before the first day of the month for the month to which it applies, your 
coverage under the plan will continue for that month without any break. The plan may, but is not required to, send 
monthly notices of payments due for these coverage periods, 

Please pay only the amount due. If overpayment is made and you continue your COBRA coverage, the 
overpayment Is applied to the next month's premium, To check the status of your payments, log Into the member 
portal at www.dlscoverybenefits.com or contact our office at 866•451-3399, options 1, 2. To confirm whether your 
COBRA coverage is effective, call our Customer Service Department at (866) 451-3399. 

Acceptance of your COBRA payment, whether by check, credit card, debit, money order or any other method of 
payment, does not guarantee that you have COBRA coverage. Our billing system Is automated. This means that, 
In most cases, we wi!l automatically accept your COBRA payment before we are able to verify whether you are 
eligible for COBRA coverage. Once we receive your payment, we wiU revfew our records to confirm that you are 
eligible tor COBRA coverage. 

If you terminate COBRA with a balance of less than $25.00, this amount will not be refunded to you due to the 
administrative cost. Rather, it will be used by the employer who sponsors the group health plan to pay for plan 
administration expenses. Standard processing of any refund Is 15 business clays from the date the written 
request for a refund Is received. 

Grace periods for moolbh' 1:iay11111ml~ 

00101 013 0003438898. 
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• Althoogh monthly payments ara due on the first day of each month, you will be given a grace period of 30 days afterf~ 
the first day of the month to make each monthly payment. The grace period does not apply for purposes of your ~ 
first payment as discussed above. However, If you pay a monthly payment later than the first day of the coverage 
period to which it applies, but before the end of the grace period for the month, your coverage under the plan will be 
suspended as of the first day of the month and then retroactively reinstated (going back to the first day of the 
month) when the monthly payment is received. 

This means that any claim you submit for benefits while your coverage Is suspended rnay be denied and may have 
to be resubmitted once your coverage Is reinstated. If you fail to make a monthly payment before the end of the 
grace period for that month, you wfll lose all rights to continuation coverage under the plan. Payments posttnarked 
after the grace period are late. Late payments will not be accepted, and coverage will terminate with no possibility 
of reinstatement. Proof of timely payment Is your responsiblllty. 

Your first payment and all monthly payments for continuation coverage must be made payable to Discovery 
Benefits, Inc. and mailed to the address provided in the enclosed Election Form. 

Length of COBRA Coverage Period 
In the case of a loss of coverage due to the end of employment or reduction In hours of employment, coverage 
generally may be continued for up to a total of 18 months. 

In the case of a loss of coverage due to an employee's death, divorce or legal separation, the employee's 
becoming entitled to Medicare benefits or a dependent child ceasing to be a dependent under the terms of the plan, 
coverage may bs continued for up to a total of 36 months. 

Special rules apply If you become entitled to Medicare benefits less than 18 months before your termination or 
reduction In hours of employment. If you became entitled to Medicare BEFORE your quallfylng event, COBRA laws 
allow you to remain eligible for up to 18 months of COBRA coverage. However, your spouse and dependent 
child(ren), If any, may receive extended COBRA coverage for up to the greater of either: {a) 36 months from the 
date of your Medicare entitlement: or (b) 18 months from the date of your qualifying event, or loss of coverage, 
whichever is later. For example, if you become entitled to Medicare eight months before the date on which your 
employment terminates, COBRA coverage for your spouse and eligible dependents can last up to 36 months after 
the date of Medicare entitlement, which Is equal to 28 months after the date of the qualifying event (36 months 
minus 8 months}. Note that a person generally has become entitled to Medicare when he or she has applied for 
Social Security Income payments or has flied an application for benefits under Part A or Part 8 of Medicare. 

We have used the Information supplied by Sparks Steak House to calculate your maximum continuation period 
under the plan(s) you were Insured prior to your qualifying event. If there Is a. discrepancy between our calculation 
and the underwriting insurance carrier, the Insurance carrier always governs. Please contact your Insurance 
carrler(s) to determine the exact end of your maximum continuation period. 

If you and your spouse or dependent chlld(ren), If any, elect coverage, it can last for a maximum continuation period 
("Last Day of COBRA') described In the enclosed COBRA Election Form beginning on the date of your qualifying 
event, or loss of coverage, whichever ls later. The first day of COBRA coverage will be determined by the plan. This 
period may be extended for tha following reasons: 

How Can You Extend the Length of COBRA Continuation Coverage? 
If you elect continuation coverage and your initial qualifying event is the covered employee's termination or 
reduction ln hours of employment, an extension of the maximum period of coverage may be avallable If a qualified 
beneficiary Is disabled or a second qualifying event occurs. You must notify Discovery Benefits, Inc. at (866) 
461 ·3399 of a disability or a second qualifying event In order to extend the period of continuation coverage, Failure 
to provide notlce of a disability or second qualifying event will eliminate the right to extend the period of continuation 
coverage. 
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If your spouse or dependent children are qualified beneficiaries and they experience another qualifying event while,. ~~ 
receMng 18 months (or 29 months in the case of a disability extenslon, discussed below) of COBRA continuation ~ 
coverage, they may be allowed up to 36-months of COBRA coverage. A second qualifying event may include your 
death, divorce or legal separation or becoming entitled to Medicare benefits (under Part A, Part 8, or both) or your 
dependent chlld's ceasing to be eligible for coverage as a dependent under the plan. These events extend the 
original ma'<lmum continuation period of COBRA coverage only if they would have caused your spouse or 
dependent child(ren), if any, to lose coverage under the plan If the original qualifying event had not occurred. Note 
that to receive this extension, you and/or your spouse and dependent child(ren), must notify Discovery Benefits, Inc. 
at (866) 451-3399 within 60 days of the occurrence of these events. If you fail to provide timely notice of a second 
qualifying event, your notification will be rejected and any additional COBRA coverage beyond the original 
18-month (or 29-month) period will not be offered. 

Social Security Disability Determination 
If it Is determined that you or any other qualHled beneficiary in your family. {e.g., your spouse or dependent 
chlld(ren), If any) was detennlned to be disabled (by the Social Security Administration) at any time during the first 
60 days of COBRA coverage or before COBRA coverage began and the Individual is still disabled at the end ot tha 
original maximum continuation period of coverage (generally 18 months), the original maximum continuation period 
may be extended for up to an additional 11 months for all qualified beneficiaries who elected COBRA coverage on 
account of the Initial qualifying event. This extension only applies If Discovery Benefits, Inc. is notified before the 
end of 1he Initial maximum COBRA period (generally 18 months) and within 60 days of the later of: (1) the date the 
qualified beneficiary Is notlfled of the dlsabUlty detenninatlon by the Social Security Administralfon; (2) the date you 
terminated or reduced your hours of employment; and (3) the date on which coverage would be lost under the plan 
as a result of your termination or reduction ln hours of employment. 

This notice shall be provided by calling Olscovery Benefits, Inc. at (866) 451·3399 during business hours. lfl!mely 
notice of the dlsablllty determination Is not provided, the notification will be rejected and any additional COBRA 
coverage beyond the original 18-month period will not be offered. If the qualified beneficiary is no longer 
considered disabled, any COBRA coverage extended beyond the 18-month limit that would otherwise apply will be 
terminated for the disabled qualltled beneficiary and all related qualified beneficiaries. 

Federal law requires that you notify Discovery Benefits, Inc. at (866) 451-3399 of a determination by the Social 
Security Administration that you, your spouse, or dependent chlld(ren) are no longer disabled within 30 days of 
such a determination. 

Newborns and Adcptees 
A chlld who is born to or placed for adoption with you during a period of COBRA coverage will be eligible to become 
covered under the plan. In accordance with the terms of the Sparks Steak House group health benefits plan and the 
requirements of Federal law, these qualified beneficiaries can be added to COBRA coverage upon proper 
notification to Discovery Benefits, Inc. at (866) 451·3399 of the birth or adoption, 

Early Termination of COBRA Coverage 
COBRA coverage may terminate for the qualified beneficiary early If: 
(1) The required premium payment Is not paid when due. 
(2) After the date of the COBRA election the qualified beneficiary becomes covered under another group health 
plan. 
(3) After the dale of the COBRA election the qualified beneficiary becomes entitled to Medicare benefits. 
(4) All of Sparks Steak House group health plans ate terminated. 
(5) If coverage Is extended an additional 11 months due to dlsablllty, a final determination by the Social Security 
Administration that the Individual Is no longer disabled. 
(6) COBRA coverage may also be terminated for any reason the plan would terminate coverage of a participant or 
beneficiary not receiVing COBRA coverage (such as fraud). 

You or the qualified beneficiary (or a representative) must notify Discovery Benefits, Inc. If, after electing COBRA, a 
quallfled beneficiary becomes entitled to Medicare (Part A, Part B or both) or becomes coveted under another 
group health plan. For situations Involving other health coverage, this notice must be provided within 30 days after 
the other coverage becomes effective. If this notice Is not tlmely and properly provided, the qualified beneficiary's 
COBRA continuation coverage m'ay be terminated retroactively and the qualified beneficiary may be required to 
repay a portion of the benefits received. This notice must be provided by calling Discovery Benefits, Inc. at (866) 
451-3399 during business hours. 
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. The Health Insurance Portability and Accountability Act of 1996 (HIPAA) restricts the extent to which group health 
plans may impose pre-axlsting condition llmltatrons. These rules are generally effective for plan years beginning 
after June 30, 1997. HIPAA coordinates COBRA'S olher coverage cut-off rule with thesa new limits as follows. 

Continuation coverage under COBRA is provided subject to your ellglbllity. The Sparks Steak House Plan 
Administrator reserves the right to terminate your COBRA coverage retroactively if you are determined to be 
ineligible for coverage. To be sure that you, your spouse and your dependent child(ren), If any, receive the 
necessary information concerning your rights, you should keep Discovery Benefits, Inc. lnfonned of any address 
changes. 

Special Rule for Employees In the Uniformed Services 
If you are an employee and your coverage under the plan terminates due to your service In the uniformed services, 
you may elect special continuation coverage under the Unlfonned Services Employment and Reemployment Rights 
Act (USERRA) for yourself and your covered spouse and covered dependents. This special continuation of 
coverage may extend for Up tp 24 months beginning from the date your plan coverage would othetwlse terminate 
due to your service In the uniformed services. Seivlce In the uniformed services Includes your perfonnance of duty 
on a voluntary or Involuntary basis In the Armed Forces (Including the Coast Guard and the Reserves), the Army 
Natronal Guard, the Air National Guard, and the commissioned corps of the Public Health Service. If you believe 
this special continuation of coverage rule applies to you, please contact Discovery Benefits, Inc. · 

You may be able to get coverage through the Health Insurance Marketplace that costs less than COBRA 
continuation coverage. 

What Is the Heslth Insurance Marketplace? 
The Marl<etplace offers ~one-stop shopping~ to find and compare private health Insurance options. In the 
Marketplace, you could be eliglb!e for a new kind of tax credit that lowers your monthly premiums and cost-sharing 
reductions (amounts that lower your out·of◄pocket costs for deductibles, coinsurance, and copayments) right away, 
and you can see what your premium. deductibles, and out-of-pocket costs wlll be before you make a decision to 
enroll. Through the Marketplace yau'II also learn if you qualify for free or low-cost coverage from Medicaid or the 
Children's Health Insurance Program (CHIP). Yau can access the Markatplace for your state at 
www.HealthCare.gov. 

Coverage through the Health Insurance Marketplace may cost less than COBRA continuation coverage. Being 
offered COBRA continuation coverage won't limit your ellglblllty for coverage or for a tax credit through the 
Marketplace. 

When can I enroll In Marketplace coverage? 
You always have 60 days from the time you lose your job•based coverage to enroll In the Marketplace. That Is 
because losing your job~based coverage Is a ''spacial enrollment" event. After 60 days your special enrollment 
period will end and you mey not be able to enroll, so you should take action right away. In addition, during 
what is called an "open enrol!menf' period, anyone can enroll In Marketplace coverage. 

To find out more about enrolllng In the Marketplace, such as when the next open enrollment period will be and what 
you need to know about qt.tallfying events and special enrollment periods, visit www.HeallhCare.gov. 

If I sign up for COBRA continuation coverage, can I switch to coverage In the Marketplace? What about If I 
choose Marketplace coverage and want to switch back to COBRA continuation coverage? 
If you sign up for COJ;3AA continuation coverage you can switch to a Marketplace plan during a Marketplace open 
enrollment period. You can also end your COBRA continuation coverage early and switch- to a Marl<etplace plan if 
you have another qualifying event such as marriage or birth of a child through something called a "special 
enrollment period." But be careful though -- It you terminate your COBRA continuation coverage early without 
another qualifying event, you'll have to wait to enroll in Marketplace coverage until the next open enrollment period, 
and could end up without any health coverage In the Interim. 

Once you've exhausted your COBRA continuation coverage and the coverage expires, you'll be eligible to enroll in 
Marketplace coverage through a special enrollment period, even ff Marketplace open enrollment has ended. 

Can I enroll In another group health plan? 
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You may be eligible to enroll in coverage under another group heallh plan (lil<e a spouse's plan), If you rsquest ~ 
enrollment within 30 days of the loss of coverage. £m 

If you or your dependent chooses to elect COBRA continuation coverage Instead of enrolllng in another group 
health plan for which you're ellglble, you'll have another opportunity to enroll in the other group health plan within 30 
days of losing your COBRA continuation coverage. 

What factQrs should I consider when chcioslng coverage options? 
Premiums: your previous plan can charge up to 102% ot total plan premiums for COBRA coverage. Other options, 
lll<e coverage on a spouse's plan or through the Marketplace may be less e:cpensive. 

Provider Networks; if you're currently getting care or treatment for a condition, a change In your health coverage 
may affect your access to a particular health care provider. You may want to check to see if your current health care 
providers participate in a network as you consider options for health coverage. 

Pwg Eorroufacle~r If you're currently taking medication, a change In your health coverage may affect your costs for 
medication - and in some cases, your medication may not be covered by ano1her plan. You may want to check to 
see If your current medications are listed In drug formularies for other health coverage. 

Severance payments· If you lost your Jab and got a severance package from your former employer, your former 
employer may have offered to pay same or all of your COBRA payments for a period of time, In this scenario, you 
may want to contact the D~partment of labor at 1 ·866-444-3272 to discuss your options. 

Saooce Areas: Some plans limit their benefits to specific service or coverage areas w so If you move to another area 
of the country, you may not be able to use your benefits. You may want to see ff your plan has a service or 
coverage area, or other similar limitations. 

Other Cost~Sbar{ag: In addition to premiums or contributions for health coverage, you probably pay copayments, 
deductibles, coinsurance, or other amounts as you use your benefits. You may want to check to see what the 
cost-sharing requirements are for other health coverage options. For example, one option may have much lower 
monthly premiums, but a much higher deductible and higher copayments. 

For More Information 
This notice does not fully describe continuation coverage or other rights under the plan. More Information about 
continuation coverage and your rights under the plan is avallable In the summary plan description (SPD) for your 
group health plan (SPD) or from the Plan Administrator. You can obtain a copy of the SPD by contacting the 
Sparks Steal< House Human Resource Department during business hours. The SPD contains a complete 
description of your benefits. 

For more Information about your rights under ERISA, including COBRA, the Health Insurance Portabillty and 
Accountability Act (HIPAA), and other laws affecting group health plans, vlsltthe U.S. Department of Labor's 
Employee Benefits Security Administration (EBSA) website at www.dol.gov/ebsa or call their toll-free number at 
(866) 444-3272. For more information about health Insurance options ava!lable through a Health insurance 
Marketplace and to locate an assister In your area who you can talk to about the different options, visit 
www.healthcare.gov. 

Keep Your Plan Informed of Address Changes 
In order to protect your family's rights, you should keep Discovery Benefits, Inc. Informed of any changes In the 
addresses of family membets. You should also keep a. copy, for your records, of any notices you send to Discovery 
Benefits, Inc .. 

This notice Is a summary of your COBRA rights. For answers to specific questions, please contact our Customer 
Service Department at (866) 451 ·3399 during business hours. 

Sincerely, 

Discovery Benefits, Inc. 
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Discovery Mar!<etpiace 

Looldng for more Insurance options? 

Discovery Markaiplace offers a wide array of products ranging from health Insurance to pet insurance. Through the 
Marketplace, you'll have access to many different providers and competitive prices. 

The new Health Reform laws require Individuals to own health Insurance. Many people find that continuing 
Insurance through COBRA Is unaffordable. Discovery Marketplace offers Insurance products to flt your budget. If 
you are Interested in what your options are, we are here to help. Please visit www.DiscoveryMarketplace.com. 

00101 0i3 0003438998. Pag~ 7 ot 11 

USCA Case #18-1165      Document #1772854            Filed: 02/11/2019      Page 112 of 119



A226

COBRA CQNIJNU8IJQN COI/EEAGE Ei.ECIJON FORM 
Sparks Steak House 

IMPORTANT: PLEASE RETAIN A COPY OF THIS COBRA ELECTION FORM FOR FUTURE REfc:RENCE. 
THIS FOAM CONTAINS INFORMATION ABOUT YOUR RIGHTS UNDER COBRA. 

To continue coverage, you must complete and submit this electlon form to Discovery Benefits, Inc. no later than the 
Election Period End date ("last Day To Elect") listed below, If this election form Is not recurned within the enrollment 
period described below for each plan, you wlll lose your right to elect coverage. After you have elected to continue 
coverage under COBRA, you must pay the lnftlal premium, which Includes the period of coverage rrom your First 
Day of COBRA to the date of your election and any regularly scheduled monthly premiums that become due 
between your electlon date and the end of the initial premium payment period, 

Please note that you will become fully enrolled In COBRA and reinstatement notices will be sent once you have 
elected continuation and paid your account current within your initial grace period. To be paid currant means that 
you have paid all premiums which have become due during your Initial grace period. 

If you waive coverage under COBRA before the end of the enrollment period, you can change your mind and 
continue coverage by submitting your completed election form before the end of the enrollment period described 
below for each pla·n. 

There may be other coverage options for you and your family. When key parts of the health care law take effect, 
you'll be able to buy coverage through the Health Insurance Marketplace. In the Marketplace, you could be eligible 
for a new kind of tax credit that lowers your monthly premiums right away, and you can see what your premium, 
deductibles, and out-of-pocket costs wm be before you make a decision to enroll. Being ellglble for COBRA does 
not lfmit your eligibility for coverage for a tax credit through the Mart<etplace. Additlonally, you may qualify for a 
special enrollment opportunity for another group health plan for which you are ellglble (such as a spouse's plan), 
even if the plan generally does not accept late enrollees, if you request enrollment within 30 days. 

If you have questions about COBRA or need assistance to complete your election form, please contact our 
Customer Service Department at (866) 451 ·3399 during business hours. 

Qualified Beneflclary(QB}: 
Mflazlm Kukaj 
45 Louisa Street 
2nd Floor 
Brooklyn, NEW YORK 11218 

Event Date: 12/31/2014 
Event Type: Termination 
Second Event: No 

COBRA gives you the rlglit to elect coverage Independently. You, your spouse or dependent chlld(ren), if any, may 
elect single coverage and not include those individuals who do not wish to continue coverage. 

Premium Information: 
Coverage Monthly 

Plan Name Level Premium 
Aeinat5eniaf Pfio -: ·- .-., ····~.- ·· ·:·,-·· ··· :":·.:· .. ·: " ... ·· · ·-- ·: ....... · . 
Aetna ~Aedical PSO . . . ' .. , ' ' . . " ·-· ., ··- - " . ""' 

-·· :· · .·· ... _: _ · ""oif onlv"-~ · .·:·.·~ :::· .. ~:::·,~· j;4:r10 
QB Only $902. 79 

Total Pnamlum: $943.89 

# Initial Subsequent 
Months Grace Grace 

First Day Last Day of Last Cay Period Period 
Plan Name of COBRA of COBRA COBRA To Elect Days Days 
Aetna Derital•f?PO-· '",' .... . · .. ,.-"·"· ·.··. ···- 1111201.s, ,.·· :· 12/31/2017··-· "35'" ·· ,: ' 311712015··· ,, ~--:··· ···.· ao-'·.·- .·, 
Aatna"Medf<iar r=iso · · .... _. · .... · -- -- -- · ··· i'A7201s·· .. · ·12.is1120w ··· · ·§if.· · ··3ii 'fi2ofs--· · · · 4g·-·· --- --· ··~ir··--• 

Dependent information. ls required if you are enrolling in a plan that covers dependents. Please list each of the 
lndlvfduals electing continuation {lncludlng yourself, if applicable} along with their social security number, date of 
birth and gender. Each Individual listed must have been covered immediately preceding your qualifying event. 

Qualified Beneficiary SSN Date of Birth Gender 1. ______ _ ________________ _ ___ _ 

2------------- - - --~-----------
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' . . 3. __________________________ _ 
4._ __________________________ _ 
5. __________________________ _ 

Please provide a phone number where you can be reached In case there are questions regarding your account: 

Electron Optfom~ {lndlvlc!yaf;c;; f:nt2ll,d Prior to Ouallfylog Event}; 
Plea$e Indicate the COBRA continuation coverage you are electing by checking the applicable box(es). 

Name Relationship Date of Birth SSN 

All correspondence and premlum payments should be remitted directly to the address below. Payment must be in 
the form of a check or money order. 00 NOT send cash. 

Discovery Benefits, Inc. 
Discovery Benefits 
PO Box2079 
Omaha, NE 68103-2079 

Please pay only the amount due. If overpayment Is made and you continue your COBRA coverage, the 
overpayment Is appfled to the next month's premium. To check the status of your payments, log into the member 
portal at www.discoverybeneflts.com or contact our office at 866-451-3399, options 1, 2. To confirm whether your 
COBRA coverage is effective, call our Customer Service Department at (866) 45i ·3399, 

Acceptance of your COBRA payment, whether by check, credit card, debit, money order or any other method of 
payment, does not guarantee that you have COBRA coverage. Our billing system is automated. This means that, 
In most cases, we will automatically accept your COBRA payment before we are able to verify whether you are 
eligible for COBRA coverage. Once we r~elve your payment, we wlli review our records to confirm that you are 
eligible for COBRA coverage. 

If you terminate COBRA with a balance of less than $25.00, this amount wlll not be refunded to you due to the 
administrative cost. Rather, It will be used by the employer who sponsors the group health plan to pay for plan 
administration expenses. Standard processing of any refund is 15 business days from the date the written 
request for a refund Is received. 

( ] I have read this form and the notice of my election rights. I understand my rights to elect continuation coverage 
and would like to take the action Indicated above. I understand that if I elect continuation coverage, my continuation 
coverage will terminate under several circumstances according to COBRA regutatlons, Including: non-payment of 
premium, the date I become covered under another Group Health Plan or become entitled to Medicare after the 
COBRA election, or on the date which this Group Plan ends. 

I understand that future premiums are due the first of each month. I also understand that failure to pay the required 
premiums wfll result In termination of COBRA rights and coverage. 

Slgnature _ _________________ _ Oate _______ _ 
•NO~; ~ ,l;MIIJl'II Una Ill a., • """""'1 P"',I•. b• IUIII to lflctuda III p1111s ol lh1 •lectlon '"'"'• We will nol be tlllo to -u yo,,r """'1k>n wflllout tho 8tlllni form. 
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New York State Continuation 

Under New York state law, a qualified benet1ciary, who has exhausted continuation coverage unoor federal 
COBRA, has the opportunity to continue coverage for up to 36 months from the date the continuation coverage 
began. This rule appnes only lf the lndiVldual was entitled to tess than 36 months of continuation coverage under 
federal COBRA. This continuation coverage law applies to Insured plans and health maintenance organi2at!ons In 
New York, but does not apply lo self-Insured group health plans. 

For additional lntonnation regarding New York State continuation and your ellglbfllty, please visit 
http://www.dfs.ny.gov/consumer/cobra/cobra._ext_36.htm 
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New Member l09in Notice 

An Integral part of our broad service offering Is our Member Seif-Service Portal (Member Portal). We have designed 
the Member Portal to be an information-rich and sacure website empowering you with the tools and Information to 
efficiently and accurately manage your continuation under the Sparks Steak Housa group health plans. We 
encourage you to leverage the powerful tools contained In the Member Portal anytime, from any location. Examples 
of Information and tools you'll find on the Member Portal include; 

1. Payment Information (last received and next due) 
2. Coverage lntonnation (plans and crl11cal dates) 
3. Copies of all communications we've sent to you 
4. Make COBRA Elections onllne 
5. Make Payments Onllne 

Below Is your unique registration Identification number needed to become an authorized user of our website. Please 
visit http://cobra.dlscoverybeneflts.com and clfck on the New User Registration link and fonow the registration 
process as described. Please note you will be asked to supply a second piece of Identification which will be your 
social security (SSN) number. In order to expedite the registration process, please make sure you have this 
information with you before beginning the new user registration process. 

Registration Code: 7NsFzQMy 

Please keep this letter with other important documents. You may need to reference the registration code In the 
future lf your password need~ to be changed. 

You can now elect online through your Member Seit-Service Portal (Member Portal). Online election Is available 
untll 11 :59 PM Central Time on the earliest last day to elect, if applicable. Electing onllne Is a safe, fast and secure 
way to ensure your electlons ara processed. Please visit http://cobra.dlscoverybenefits.com to register and 
complete your online election. 

SCHEDULED ACH PREMIUM PAYMENT OPTION 

Did you know you can set up scheduled ACH for your monthly payments? ACH ls a safe, fast and seCtJre way to 
ensure your monthly payment Is made on time, every Uma. To sign up, login to your Member Portal and download 
the ACH form from the ACH tab and send ft In for processing. Also, you may contact our offices and we will send 
you an ACH form and help with any questions or comments. 

If you should ever have any questions or comments, please do not hesitate to contact our offices at (866) 451-3399 
during business hours. Our entire staff is looking forward to getting to work for you. 
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Lori Dod9e 

From: 
Sent: 
To: 
Cc: 

Usa O'Leary [Loleary@UFCW342.0RG] 
Wednesday, December 31, 2014 11 :29 AM 
Martin Milner 
Lou Sollicito; Lor! Dodge; Lisa Boutis 

Subject: FW: your client Sparks- Local 342 unconditional offer to return to work today .· 

Exh. r4c?.::· c:y Received -~ejected-

-----Original Message-- -- 
From : Lisa O'Leary 
Sent: Monday, December 22, 2014 11:14 AM 
To: 'Marc Zimmerman' 
Cc: Regina E. Faul 
Subject: RE: your client Sparks- Local 342 unconditional offer to return to work today 

UFCW Local 342 disagrees with you r characteri zation of events in the second and third 
paragraphs below. I restat e: UFCW Local 342 cont inues to make an unconditional offer to 
return to work, and that our position is that Sparks employees are locked out. I restate : 
UFCW Local 342 urges your client to reconsider his position concerning mediation services. I 
will need to make sure January 7th is good before I confirm, but will get back to you wi thout 
unreasonable delay. Thank you for your response, and I will pass it on. 

-- ---Original Message-- -- -
From: Marc Zimmerman [mailto:mzimmerman@phillipsnizer.com] 
Sent: Monday, December 22, 2014 10:53 AM 
To: Lisa O'Leary 
Cc: Regina E. Faul 
Subject: RE: your client Sparks- Local 342 unconditional offer to return to work today 

Hi Lisa, 

I write in response to your e-mail Friday evening and apologize f or not getting back to you 
sooner. 

The e-mails I received on Friday from Janel D'Ammassa (on Rich's behalf) did not propose an 
unconditional offer to return to work of the striking employees. Rather, Rich's offer was 
conditioned on Sparks' agreement to "meet for a bargaining session some time between 
Christmas and New Year's Eve." Nonetheless, I understand from your e-mail that t he union has 
since revised that position and now proposes an uncondj,tional return of the striking 
employees. 

Due to serious misconduct and unprotected activity by the union, its representat ives and t he 
striking employees during the two separate strikes at Sparks between December Sand December 
19, including without limitation, violence, threats and intimidation towards patrons and 
employees, destruction of property and trespass, be advised that Sparks must reject the 
union's offer to return the striking employees to work at t his t i me. After much 
consideration, Sparks has determined this option best protects the safety and security of its 
patrons, employees and delivery people from the conduct described above, and reserves all 
legal rights in connection with the union's and Sparks' employees' conduct . 

Sparks' decision has no bearing on its desire to continue to bargain in good faith with t he 
union for an initial contract, and we look forward to meeting in person on January 8. 
Alternatively, Sparks would be able to reschedule our next bargaining session t o January 7, 
if the union would be willing to push our normal start time back a bit to 11:30 a.m. Please 
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let me know if that date/time works for the union. Woodbridge, New Jersey is not a 
convenient location for us to meet. If the union is unwilling to use our offices (as has 
been our custom to alternate between our place and yours), we can arrange for a "neutral" 
site that is more accessible to both parties. In the interim, I fully expect to provide you 
with Sparks' written counterproposals to the union's December 10 bargaining proposals early 
this week and welcome any written response the union sees fit to make in advance of our in
person bargaining session. 

Marc 

Marc B. Zimmerman, Esq. 
Phillips . Nizer LLP 
666 Fifth Avenue 
New York, New York 10103-0084 
Tel: (212) 841-0512 
Fax: (212) 262-5152 
mzimmerman@phillipsnizer.com 

--- --Original Message-----
From: Lisa O'Leary [mailto:Loleary@UFCW342.0RGJ 
Sent; Saturday, December 20, 2014 10:56 AM 
To: Marc Zimmerman 
Cc: Regina E. Faul 
Subject: Re: your client Sparks- Local 342 unconditional offer to return to work today 

Not a problem Marc thank you 

Sent from my iPad 

> On Dec 20, 2014, at 10:31 AM, "Marc Zimmerman" <mzimmerman@phillipsnizer.com> wrote: 

> 
> Hi Lisa, 
> 
> I write to confirm receipt of your e-mail to me from last evening. I will try to respond 
substantively to you later today. 
> 
> Please direct all future correspondence regarding this matter to me directly, and I ask 
your cooperation in copying my partner, Regina Faul at 
rfaul@phillipsnizer.com<mailto:rfaul@phillipsnizer.com> (copied) on all such correspondence. 

> 
> Thank you. 
> 
> Marc 
> 
> Marc B. Zimmerman 
> Phillips Nizer LLP 
> 666 Fifth Avenue 
> New York, New York 10103-0084 
> Tel: (212) 841-0512 
> Fax: (212) 262-5152 
> mzimmerman@phillipsnizer.com<mailto:mzimmerman@phillipsnizer . com> 
> 
> On Dec 19, 2014, at 8:55 PM, Lisa O'Leary <Lo1eary@UFCW342.0RG<mailto:Lo1eary@UFCW342.0RG>> 
<,;rote: 
> 
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